IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 3% /4" DAY OF DECEMBER 2009
BEFORE
THE HON'BLE MR. JUSTICE AJIT J.GUNJAL

WRIT FETITION NO.30721 /2009(GM-Ten)

BETWEEN :

KLG Systel Limited,

T0A, Sect-34, EHTP,

NH-8. Gurgaon- 122 004,

Haryana. India,

By its Company Secretary.

Ram Ji Nigam. 5/0 5.K Nigam,

Aged 31 years, major. ..PETITIONER

(By Sri.lidava Holla. Sr.Adv, for
oriz Basavaraj &
Sri.H.5 . Chandramouli, Adv.)

AN :

1. The State of Karnataka.
By its Secretary to the
CGovernment.
Department of Energy,
Vidhana Soudha.
Bangalore - 560 001,

2. Bangalore Electricity Supply
Company Limited,
Represented by its
Managing Director,

First Floor. "B’ Block,



Corporate Office, K.R.Circle,
Bangalore - 560 (01,

3. The Power Finance Corporation.
Urjanidhi - 1.
Barakamba Lane,
Connought Place,
New Dwelhi - 110001,
By Director.

4. Ministry of Power,
Shram Shakti Bhavan.
Ratimarg, New Delhi- 110 001, ...RESFONDENTS

[By Sri.Ashok Haranahaili, AG. a/w.
Sri.N.B Vishwanath, AGA for K1,
Sri.Katvan Basavaraj, ASG for R3 & R4,
Sri.Maganand, S Adv,, for
M/5S.Jusi Law, Advs, for R2)

This writ petition Is filed under Article 226 of the
Constitution of Indiz with a prayer to quash the tender
invitation notice issued v the R2 Bangalore Electricity
Supply Company Limited dated 14.10.2009 copy of
which is marked at Annexure "G’ and etc,

This writ petition coming on for preliminary
hearing in "B’ Group. this day, the Court made the
folowing:

ORDER
The petitioner in this writ petition is questioning

the re-tender notification dated 14.10.2009 issued by

the respondents for appointment of IT Implementation

A



Agency. even though the petitioner claims that he
emerged as a successful bidder pursuant to the earlier
tender notification dated 19.08.2009 und=r the e
structured  Acceleration  Power  Development  and
Retorms.  The case of the petitioner is that the 2w
respondent is wholly Government owned undertaking,
The subject matter of this writ petiiton would revolve
around  the  Re-structured  Accelerated  Power
Development  and  Reforms  Programme  (for  short
APDRF) during the X1 plan.  In the year 2003, the
Governmenu of India approved Additional Central
Assistance of Rs.20.000 crores during the X plan at
APDRP out of which a sum of Rs.20.000 crores was
towards Investment component ie., towards grant and
Loan  and  KsZ20,000 Crore towards grant  under
Incentive  component.  The Ministry took up an
evalualion  exercise of the programme through
independent  agencles  such  as  1IM Ahmedabad,
Administrative Stafl’ College of India. Tata Consultancy

Services, The Energy and Resources Institute (TERI) and

k.2



other consultancy services, Sufflee it to sdy that the
Ministry of power constituted a Task Force headed by
Sri.P.Abraham. former Secretary. Ministry of Power,
Government of India, to assess ard aralyze the current
elfort and suggestions made by various agencies and to
suggest restructuring of the programme to achieve the
objectives of APDRP in a better weay. The copy of the
order passed by the Government of india, Ministry of
Power is at Anpexure "A° A perusal of Annexure A’
would indicate the puidelines laid down for Hi-
structured APDRP. The case of the petitioner is that the
focus of the sald APDRP programme is on  actual
demonstrable performance in terms of sustained energy
loss reduction, establishment of reliable and automated
systems for sustained collection of aceurdte base line
data. The order at Annexure “A' would also indicate
that the Power Finance Corporation (PFC) would be the
Noaa! Agency to operationalise the programme under
the guidance of Ministry of Power. The said order

cnivisaged that the scheme shall be taken up in two



parts.  Part-A  shall include the projects  for
establishment of baseline data and IT applications for
energy  accounting/auditing and IT based consumer
service centers. Part-B shall include regular distribution
strengthening projects. Apart from this, the Drogranme
was required to enable activities, which would be
covered under part "C° Part "A’ of the said order would
relate to preparation of Base line data for the project
area; Part "B’ would relate to renovation, modernization
and  strengthening  of  1likv  level  Substations.
Transformer  Centers: and Part-C would relate 1o
implementation of APDRP  and for facilitating the
process of reforms i the power sector, Part-C s
required to be implemented by Ministry of Power/Power
Finance Corporation, which will however include other
things lite preparation  of template  for Svslem

Requirement Specifications and all other technical data,

2. The Funding Mechanism is pursuant to Part-A.

Initially, 10084 of the funds for the approved projects

-
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shall be provided through loan from the Government of q
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India on the terms declded by the Ministry of Finance.
The loan, which is advanced, shall be converted into o
grant once it is established that the required system 1s
achieved and verified by an independent agency  The
interest on the converted loan shall be capitalized.
[ndeed the sald concession is with a rider that there
shall be no conversion of grant according to Part-A. if
the project in question is not completed within a period
of three years from the date of sanctioning of the
project. The preject is deemed to have been completed
on the establishment of the required  sysiem  duly
verified by an independeat agency appointed by the
Ministry of Power, As per Part-B, initially up to 25% of
the lunds of the project shall be provided through loan
irom the Government of India on the terms decided by
Ministry of Finance. For special category States,

Government of India loan would be 9094

3. The case of the petitioner is that Annexure "B’ is
an fficial Memorandum. which would lay down the

guidelines to the APDRP during the X plan. Clause 3.0
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of the said Officlal Memorandum would relate to the
Nodal Agency, which is onee again, the Power Financial
Corporation Is deemed to be a Nodal Agency  Suffice it
to say that the 20 respondent has Noated a tender, The
said tender would indicate that notices are {ssued for T
Implementation Agency’ on behalfl of af! the ESCOMs in
Karnataka for implementation of T Infrastructure for
Restructured  Accelerated  power  Development  and
Reforms Programme |e.,R-AFDRP, The tender document
would also give a time schedule for various activities,
Indeed the tender document was issued on 19 August,
2009 and the date of Pre Bld Conference was 26
August, 2008 and the Bid Security amount was Rs.5
crores in the form of Bank Guarantee from a scheduled
Commercial indian Bank and the last date for

submission of the bid was on 7 September 2009,

4. The petitioner along with seven others offered
their bids. But however. according to the petitioner,
notwithstanding the fact that the petitioner was the

lowest bidder inasmuch as he was L1 but nevertheless, ﬁ
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the sald bid was not accepted and a fresh tender is
called for on 14.10.2009. Thus the present writ petition
Is filed for quashing the tender notice dated 14, 10,2009
and also seeking a direction te the respondents to
proceed with the tender process initiated by the Tender

Invitation Notice dated 19.08.2009.

3. The main contertion of the petitioner is that
though there is no formal approval of the bid offered by
the petitioner, the correspondence inter se between the
respondents 1 lo 4 is a clear indication of the fact that
the same has resulted 10 a concluded contract. Henhee,
in the absence ol revocation of the said conclided
contract, the question of calling for a fresh tender on

14, 10,2009 would not arise,

6. On notice, the respondents have entered
appearance and have filed their statement of objections.
Hespondent No.1 - State has filed its objections inter
alia contending that after due consideration, the 2w

respondent has taken a decision not to continue with ﬁ
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the tender floated on 19.08.2009, According to the
State, the spectfications contained in the tender enguiry
was found to be different from the specifications
contained in the tender floated on 19.08.2009 They
would primarily contend that till & bid is accepted arid
the same is blossomed into a contract, no vested right Is
created in favour of the petitioner, Since the offer made
by the petitioner was not acceptable 1o the procuring
entity, the question of enforcing such an entity for a
non-existing conlrace does ot arse, They would also
contend that a State level Distribution Reform's
Committee was constituied on 18112008 for Re-
structured  APDRP during the X1 plan under the
chairmanship of the Chiel Secretary to the Government
andd also the Principal Seeretary to the Government as
Member of the Committee, During the deliberations i
was found that the existing tender. which was floated in
the month of August 2009 s not feasible for more than

ane reason inasmuch as the tender premium was too

-

.

high ic.. 78% above the amount pui to tender and for ;I
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other reasons Including that technically responsive bids
being only two, it is desirable to get more bids and
hence a fresh tender s required to be floated Inasmuch

as there shall be more competitive bids.

7. The 20 respondent has also filed the Statement
of Objections inter alia contending and reiterating what
has been sated by the State. They would also fall back
upon the deliberations of the State Level Reforms
Committee in its meeting held on 14.08.2009. They
would also contend that the lowest bid was found to be
77.18% higher than the approved cost of project and
that the earlier request {or additdonal fund was also
pending and the representation of 20 respondent to
Power Finance Corporation seeking guidance regarding
acceptance of any tender also did not elicli any
responise.  The sum and substance is that the said bid
not having been  crystallized into a contract, the
question ol enforcing the terms of tender notification,
which has become obsolete does not arise. They would

also contend that this Court cannot step in and ﬁ
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interfere with the tender deliberations unless it is
pointed out that the floating of the second tender s
accentuated by malafides and  suffers  [rom
unreasonableness and arbitrariness. They wouid further
contend that they being the master of the procurement
agencey and they having found that the amount, which
was put to tender was much less thon the one quoted
by the petitioner, they are entitled to re-think and foat
4 new tender  The 20 respondent has also made
available certain documents relating to the proceedings
of the Tender Scruuny Committee which was held on
24.09.2009 which rensisted of The Directors, Technical
of several ESCOMS. They have also made available the
procecdings of the meeting of group of MDs held on
26.09.2009 indicating that they are required 1o appraise
the State level Distribution Reforms Committee of the
steps taken in evaluating the ITIA and finalization of L1
Bidder,  Indeed the proceedings of the State Level

Distribution Reforms Committee is also made availahle

L

it oo

along with the Statement of Objections, ﬁ



B. On a request made by the petitioner,
respondents 3 and 4 i.e. The Power Finance Corporation
and the Ministry of Power are impleaded and Statement
of objections are also filed by them. They would
contend that In the first instance the 29 respondent
had communicated that the earliei amount sanctioned
by the Power Finance Corporatiun is in defleit and they
would require an additional sum of Hs.200 and odd
crores, which was being considered by the Power
Finance Corporaiion. But however, according (o them,
the commuaicaiion en which reliance is placed by the
petitioner.  do noet reflect true facts inasmuch as
nowhere the Government of India has committed that

they would advance the said amount,

8, Mr.Udaya Holla, learned Senior Counsel
appearing for the petitioners would candidly refer to the
Broad Guidelines issued by the Government of India
with reference to Annexure A’ which has already been

eluded in the earlier part of the order. He would

n
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contend that without revoking the contract in favour of
the petitioner. the 2" respondent could not have fioated
the second tender. He would pointedly refer to Section
14 of the Transparency Act. He would further ronend
that the communication issued by the Government of
India and which is replied by the 2% respondent would
conclusively prove that the 20 respondent had finalized
the tender proceedings inesmuch as the petitioner being
L1 was awarded the coniract, He submits that
notwithstanding  the fact that there is no  formal
tommuzicaton issued by the respondents awarding the
contract in favour of the petitioner, a compendious
reading of the correspondence inter se between the 1+
respondent and 2% respondent and respondent No.4
would clearly indicate that the terms of the tender are
linalized, Henee, it is not open for the respondents now
to give & go by to the earlier tender dated 19.08.2000
and come up with another fresh tender on 14, 10,2009,
According  to him  the petitioner had  legitimate

expectation of the contract being awarded inasmuch as ﬁ
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he was the lowest bidder, He would also submit that
pursuant to the directions issued by this Courf, the
petitioner had participated in the second tender also
and he was also found to be a serious contender fore the
said contract. He further submi's that the petitioner

has also come forward for a negetlation.

10, Mr.Naganand, learned senior  counsel
appearing for the second respondent in support of the
staternent of chjections. would roniend that there is no
concluded contract between the petitioner and the
respondent.  He lurther submits that the tender in
normal paslance s only an invitation to bid and does
net conclusively give an indication that once a bid is
offered pursuant to a tender, the same is deemed to
have been aecepted,  He would pointedly refer to Clause
No.37 of the tender document to buiiress his contention
that it is within the domain of the purchaser’s right to
accept or reject any bid and to annul the bidding
process and reject all bids at any time prior to awarding

ol contract, without thereby incurring any lability to [hﬁﬁ
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bidders. He would primarily  contend  that a
communication of State Level Distribution Reforms
Committee has found that the existing tendes
notification issued in the month of August 2002 Is not
workable and the bid amount itself was more than the
bid offered. He would poiniedly further refer to the
committee  meetings, Insciar as  the request lor
additional grant s concerned. he sobmits that the
documents do not by themselves conclude that the
granl has been made, The correspondence, according
to him. is enlv to assess what would be the cost [or
putting into action the proposed APDRP, He would also
press into serviee Clause 40 of the tender document to
indicate that the contract is to be awarded to a
surcessizl bidder in writing and that there must be an
acceptance on the part of the bidder also. Hence, he
submits ihat it will not come in the way of the second
respondent floating a second tender so as (o see that

the cost of APDRP is minimized. ‘_ﬂ
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11. Mr.Ashok Haranahalll, learned Advocate
General, with reference to the cost and also the
modalities at Annexure-A would contend that che entire
10086 of the cost is initially by the grant payable by the
Power Finance Corporation and if the pioject is
completed within three years, the said grant will not be
converted into a loan. He fudher submiis that the
amount put to tender was He=.3d8.43 Crores and the
offer made by the petitioner Is to the tune of Hs.620
Crores.  Thus thers 18 a Jdeficit of Rs.200 and  odd
Crores, He fortacr submits that there are 24
empaneli=d agencies aind out of them 8 agencies had
particinated and 6 of them were non-responsive and 2
were left [n fray, i.e.. the petitioner and one M/s. Inﬁm L
& T. He ferther submits that High Power Committee has
founid that tnere are certain technical modifications
which are required to be done. Hence to that extent a
fresh render is required to be called and that could be

done having regard to the fact that there is no

concluded contract in favour of either to L1 who s ﬂw/
! &
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petitioner or L2 ie.. M/s.Indra L & T. Insofar as the
applicability of Section 14 is concerned. he submiis that
it Is within thelr power to reject the bid so long as it has
not crystallized into a contract, Section 14 of the Act, by
itself will not come in the way of the State 1o doating a
new tender il the earlier tender is found 1o be detective

for various reasons both, technical and financial.

12. Mr.Kalyan Basavaraj. learncd Assistant
Solicitor General woulkd support the State as well as the
second respondent. He woald contend that If the Union
is going to be beneiited by foating a fresh tender on
14.10.2008 and if it Is bepeficial, he would submii that
in the absence of a concluded contract, the petitioner

cannpot question the floating of the second tender,

13. The moot question which falls for
comsideration in this writ petition would be whether it is

open for the second respondent to float a second tender

-
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when only two bidders were left in the fray after the ﬁ
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tenders of & other hidders were found to be non-

responsive,

14, Indeed, the argument of Mr.Udayva Haolla.
learned senijor counsel would proceed on the prémise
that there is a concluded contract, Even otherwise, his
submission is that the correspoindence. by itsell. would
give an indication that it is & concloded contract,
During the course of ardgument, the peitloners have
mate availablz certain correspomdences between the
parties i.e.. the petitioner, the second respondent and
the Power Finansc Corporation to contend that there is
a concluded contract, But however, before adverting to
the correspondences inter se between the parties, it is
necessary o dispose of one contention  raised by
Mr Uidaya Hoila, learned senior counsel regarding
applicability of Section 14 of the HKamataka
Fransparency in Public Procurements Act, 1999 (for

short, the Transparency Act). . ﬁ
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15. Section 14 of the Transparency Act would read

A% under:

“14. General rejection of tender. — (1) The
Tender Accepting Authority may at any thne
Befire passing an order ol acceplance under
Section 13 reject all the tenders an the
ground of changes in the scope of
procurement, filure of anticipated lnancial
resource, accidents. calamities of any other
ground as may be prescribed whick would
render the procurcment unnecessary  or
impossible and reéoort the same to the
Procurement EZaodiry.

12} The Procurement Entity shall thereafier
communicate the fact of the rejection
under this section o all the Tenderers and
also cause the same to be published in the

Tender Bulletin.”

A compendious reading ol Section 14 would Indicate that the
tender accepiing Authorlty may. reject all the tenders on
scveral grounds hefore it is sceepted.  Indeed, a reading of
hee said provision indicates that onee the iender oifered is
aceepted, Section 14 of the Transparency Act would not
come inle play. But however, il the tenders are nol accepled

and il they are still at the nascent stage. inasmuch as, !hwﬁ
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are being considered and there is no positive indication that
it is likely to be crystallized into a concluded contract, 1 is

open for the tendering authority to invoke Sectlon 14 of the

Transparency Act and reject all the tenders on ihe groond of
certaln changes which are stated therein, The said rejection
ol tenders are on couple of grounids
(1) ground of change in the scope of procurement
and
12) failure of anticipated financial  resource,
accidents, calamities or any other ground as
may be prescribed which would render the

procurerneni uinnecessary or impossible.

One will have to azsess and see whether the floating of
the zecond tender is justified and if not. all or one of the
ingredients wouid satisfy the rejection of the tender of
the bidders. In the case on hand, it Is to be noticed that
initially ihe amount which was put to tender was
s 388,38 Crores and the bid amount was Rs 85277
Crores thus there was a substantial difference between

the amount put to tender as well as the bid amount as

A
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quoted by the petitioner. To my mind. It would fall
squarely into the category of [lailure of anticinated
financial resource. Even otherwlse, it is to be noticed
that the minutes of the State level distribution Referins
Committee (DRC) has, in their minuies of the meeiing,
have recorded, after due deliberaticns, (o re-tender
because of the [ollowing reasons:

(1) Tender premium is toe high i.c.. 78% above the
amount put to lendear

(2) The technical responsive bids being only two. it
is hetter 1o get more bids which may result in
more compatitive bids.

(3) The GO has revised certain  technical
specifications of router midway when last bids
heing evaluated, retendering would allow these
changes which may result In economy.

{4} Negotiations are not feasible because of lack of
benchmarks in the project.

(5) The process of retendering should be complete

by 31.10.2000

A
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(6) The DRC would meet in the first week of
November 2009,

Indeed, the last ie., polnt No.6 is not relevant for our
purpoese. But il one were to go by the deliberations as
well as the reasons given by the committee as to why
the subsequent tender is required to e Doated, to my
mind. appears to be justifiable. 1t is to be noticed that
the tender premioum is certainly too high Le |, 78% above
the amount put to tender, The amount put to tender is
Rs.368.38 Crores anfd the amoan® quoted is Rs.652.77

Crores.

16. Indeed, in this regard, one will have to take
into consideration. the amount as quoted by various
bidders amd as to the reasons why their earlier bids
were rejecied, The respondent No.2 has made available
the proceedings of the Tender Scrutiny Committee
mecting which was held on 24.09.2009, Indeed. it is to
be noticed that inm oall 8 bids were received on
14.09.2009 and they were

(1] M/s. Infinite Computer Solutions [India) Limiuﬂﬂ
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2] M/s.BEL

(3] M/s. Wipro Infotech

[4] M /s . HCL Infosystems Limited

[53) M/s. Larsen & Toubro Limited

[6) M /s KLG Systel

(71 M/s.Infosys Technologies Limited

(8] M/s.Indra L&T
The proceedings of the Tender Scruting Committee
would indicate that the scrutiny was undertaken to see
the compliance with respect ‘o Section IV of the RFP
conditions which relates to eligibility criteria for system
integrator and all & bldders were found eligible as per
Section IV of the RFF. The Tender Scruting Committee
has found that M/s Iufinite Computer Solutions (India)
Limited was treated s= non-responsive as the disclosure
ol the price details either in part or compleie is violative
of tender process. Insofar as M/s.BEL is concerned, the
svstem Application Produets in data Processing (SAP)
Manufocturer's Authorization’s Forms [MAF) furnished

contradicted clause 5.2 of the RFP. Hence, the said

offer was recommended to be treated as non-responsive.

=
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Insofar as M/s.Wipro Infotech Is concerned. the said
offer was recommended to be treated as non-responsive
as. part of the price bid is included in the hard copy of
the technical proposal. Insofar as HCL Infusystems
Limited is concerned, it was found that the credentials
of the company itsell were gquesticnable and the
committee was of the view that {t needs to evaluate
whether to consider the firm's hid. Henee, it was found
te be non-responsive.  Insofar as M/s. Larsen & Toubro
Limited is conferned. it was also ound to be non-
responsive {for the absence of mandatory technical
requirement and insclar as Infosys Technologies Limited
s concerned. it was found to be non-responsive lor the
reasen that most ol the required information was not
iurndshed. The remaining two who were leit in the fray,
as ohserved earller, were M/s, KLG Systel, ie.. the
petitioner which was classifled as L1 and M/s.Indra
L&T rlassified as L2, Both the petitioner and M/s. Indra
L&T were found to have complied with the clauses of

RFP. Hence they were recommended to be treated as

3



responsive  and  was  recommended  for further

evaluation.,

17. The proccedings of the meeting of group of
MDs was held on 28.09.2009, The assessmenl was
once again done in the proceedings held on 20.09.2005
which consisted of the Marfaging DRirector of KFTCL and
other Managing Directors of ESCOM. It was observed
that the technical score of the petitioner firm is 42.70
out of 50 and the (hncial score of the petitioner firm is
50 out of 50 e his toial =core Is 92,70, Insolar as the
other competitor i.e. M/siIndra L&T. the technical
score is 41.59 and linanctal score is 39,24 and the total
seore is 80,83, But however, with a caveat that the
matter was reguired to be placed before the State Level
Listribution Reforms Committee (SLDRC) for approval,
Indeed. on  deliberation. the SLDRC  under the
chairmanship. was of the view that the bid of the
petitioner was Rs.652.77 Crores and that of M/s.Indra
L&T was Rs.790.83 Crores. Thus the technical score of

two hidders were 42.70 of petitioner and 41.59 u;ég
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M/s.Indra L&T. The committee has further found that
the issues which were discussed and put forward beiore
the SLDRC were as under:

(1] In the light of PFC{Power Flnance
Corporation/MOP (Ministrr of Power) neither
confirming nor rejecting the financial ability
arising out of relatively higher quote which is
Rs.284.36 Crores above the amount put to
tender which is Rs. 368,43 crores.

(2) M the above proposal Is approved who
should bear the additional cost

(3)  Whether to negotiate prices with the hidders
to bring down the prices or not.

The Committee, alter due dellberations, have decided to
retender hecause of certain reasons which are already
extracted in ine preceding paragraphs, Thus Section 14
of the Transparency Act will not come to the aid of

petitioner,

8. This takes us to the correspondences which

was pressed into service by Mr.Udaya Holla, learned

#



senior counsel to buttress his contention that it
amounts to concluded contract, though not specificaliy
stated so. The documents which are made  available
along with the memo dated 02,11.2002 would
commence from a communication issued by respondent
‘No.2. A perusal of the said communication, no doubt,
at the first blush, gives an indication that the contract
is concluded, but however, on a closer sorutiny of the
said communication would ceflect only what has taken
place till 30.00.:2008. The subject matter of this
communication is finalization of [TIA. Reference is in
respect of the fires i.¢., L1 and L2 and their technlcal
as  well a= finanvial scores and total The
communication wouid indicate that the petitioners have
quoted  Rs.652.77 Crores and as per the abave,
Mfﬂim Syatel smiiﬁ‘l the highest. But however,
pursuan to the sal-:i mmmunicatmn. it was hmught to
the notice of the Director. Power Finance Corporation
that the total project cost of Rs.460.84 Crores for 100

towns approved for Karnataka and out of which

y



Rs.391.34 Crores is the loan portion and the bhalance
being utilities portion of cost. The IT consultants
revised the DPR cost to Bs.439.75 crores and on that
basis tenders were invited. The bid is Rs.213.02 orores,
more than the amount put to tender. Indeed. the
communication also indicated that the Power Finance
Corporation is requested to consider and confirm the
sanction of the additional grant, A compendious reading
of the entire communication does not give an indication
that it is a conciuded contrect and the contract is

awarded to the petinoner.

19. Indeed. Mr.Udaya Holla, was al great pains lo
convinees this Court that the second respondent has not
comve out with the true facts before this Court,
inasmuch as, the Ministry of Power as well as the Power
Finance Corporation had come forward to make good
the deficit. A perusal of the said communication no
doubit indicates that the Power Finance Corporation as
well as the Ministry of Power had stated that a tresh

calculation regarding the amount is required be F;entﬁ
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But that by itsell it cannot be presumed or said that
there is a suppression of fact and the respondents have
withheld certain information and brought tihe matier
hefore the standing committee.  Indeed, it is to be
noticed that suppression of malerial iacts assumeng
that it is there. must tilt the decision. The Apex Court,
in the case of SJS BUSINESS ENTERPRISES (¥) Ltd.,
Vs. STATE OF BIHAR AND OTHERE reported in
(2004)7 SCC 1668 has chserved that suppression
should be detrimental to the interest and if it is not so it
cannot be said that it is suppression of tact. In the case
on hand. T am of the view that it cannot be presumed

that there is o suppression of material fact.

20. Indeed, Clause No.37 of the tender document
would relate to the Purchaser’'s right to accept any bid
and to reject any or all bid. Clause No.37 wioriled
indicate that the tendering authority reserves right to
accept or reject any bid and to annul the bidding

process and reject all bids at any time prior to award of

contract, f/
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21. Clause 40 is in respect of notification of the
award of a contract. Clause 40.2 would state thay until
a formal contract s prepared and executed. the
notification of award shall constitute a binding contract.
Indeed, in the case on hand, there is ne [ormal contrazet
prepared and is executed. Indeed. the tendering
authority reserves its righ't 1o accept any bid, or reject
any or all the bids. In the case on hand, there were
certain compulsionis on the part of the respondent to
float a new ender having regard to the cost and also
regarding certain techndeal evaluation which was done

during the course of the deliberations.

22, Indeed, one more contention was raised by
Mr.Udava Holla, learned senior counsel thal without
refecting  the bid of the petitioner and without
communicating the same, the tendering authority could

not have lloated a second tender, In this regard, the

i

/

records are made available by the learned counsel a
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Appearing for the second respondent. The
communication would read as under:

“Sub: Appointment of ITIA for RAPDRP Pari-A
Project in Karnataka.

Rel: Bid Identification No BESCOM/PROJECTS/
RAPDRP/33/09-10 dated 19.08.2009

It is decided to drop the i1ender called under
reference  and go for new iender for  the
appointment of ITIA for RAFDRF Fari-A project in

Karnataka.

Further, a new ténder vide Tender Enguiry
No.BESCOM/PROJECTS/RAPDRFP/39/09-10
dated 14, 102009 has been floated. The last date
for sabmission for RFP is flxed as 26,10.2009 at
15:00 Hrs (IST)

BEZCOM on behalf of all the ESCOM'S in
Karnateka looks forward for your wvaluable

participation.

The new tender document can be downloaded by

wisiting our website www. bescom,ore,

Thanking you.” (ﬁ/~




Indeed, in the face of the said communication, the
petitioner cannot be heard to say that he was ncl
informed that the earlier tender notificaiion  was
annulled and a new tender was being [loated which
would necessarily mean that the bids stood rejecied

implicdly.

23. This takes us 19 the nexl guestion regarding
the powers of this Court under Article 226 of the
Constitution of lodia regarding judicial review. Time
and again, it is =tated that vnless it is pointed out that
ithe State has acterd I an  arbitrary manner.
unreasonable with malaiide intentions and the actions
suffers from vices of malafides, the court should
cestrain from exercising its power under Article 226 of
the Constitution. 1 am of the view that the petitioner
has failed to prove that State has acted in an arbitrary
and unreasonable manner and the action suffers from
vices of malafides, The decisions which are cited at the
Bar are many. But it is enough if couple of decisions

are referred to, The first of the decisions is in the case o



RAJASTHAN HOUSING BOARD AND ANOTHER Vs.
G.S.INVESTMENTS AND ANOTHER reported in
(Z007)1 SCC 477. The relevant portion reads thus:

“Evenn if some defect was found in the
ultimate decision resulting in canceliation of
the auction. the Court should exercise its
discretionary power under Article 226 ol the
Constitution with great care and caution and
should exercise it only in furtherance of
public Interest. The Court shouid always
keep the larger public interest in mind in
order to decide whether it should intertere

with the decision of the authority.”

The Apex Court in the case of ASIA FOUNDATION &
CONSTRUCTICN LTD. Vs, TRAFALGAR HOUSE
CONSTRUCTION (i} LTD. AND OTHERS reported in
(198711 SCC 738 has observed thus;

“Though the principle of judicial review
cannot be denied so far as exercise of
contractual powers of government bodies are
concerned. but it is intended to prevent
arbitrariness  or favouritism  and it is
exercised in the larger public interest or if it

is brought to the notice of the court that in

'y



- 34

the matter of award of a contract power has
heen exercised for any collateral purpose. It
is not within the permissible limits of
interference for a court of law, particalarly
when there has been no allegation of malice
or ulterior motive and particularly when the
Court has not found any malafides or
favouritism in the grant of contract in faveur

of the successful bidder.”

In the case of AIR INDIA LIMITED Vs. COCHIN
INTERNATIONAL AIRPORT LTD. AND OTHERS
reported in (2000)2 SCC G617, iL1s observed thus;

“The law relating to award of a contract by
the State, its corporations and bodies acting
as  fnstrumentalities and agencies of the
Government has been settled by the decision
ol this Court in Ramana Dayaram Shetly V.
miernational  Airport  Authorily  of  India
{19793 SCC 489|. Fetilizer Corpn. Ramgar
Union (Regd.) V. Union of India [{1981)] SCC
568, CCE V. Dunlop India Ltd., [(1985)1 SCC
960k 1985 SCC (Tax) 75). Tata Cellular V.
Union of India ((1994)6 SCC 63211, Ramniklal
N.Bhutta v.State of Maharashtra ffiga7ll
SeC 134 and Raunag International Lid. V.

P



IVR Construction Lid. [{1891) 1 SCC 492, The
award ol a contract, whether it is by a
private party or by a public body or the
State,  Is essentially  a  commercial
transaction. In arriving at a commercial
decision considerations which are
paramount are commercial considerstions.
The State can choose its own method (o
arrive at a decision. It can X iis own wrms
of invitation to tend2r and that is not open to
judicial  serutiny [t can emer into
negotiationz before finally deciding to accept
one of the offers made to it.  Frice need not
always te e sole criterion for awarding a
contraet. 11 s free o grant any relaxation, for
bonge fide reasons, i the tender conditions
permit such a relaxation. It may not accept
the offer even though it happens to be the
highest or the lowest. But the State. its
corporations, Instrumentalities and agencles
are bound to adhere to the norms, standards
and procedures laid down by them and
cannot  depart  from  them  arbitrarily.
Though that decision is not amenable o
judicial review, the court can examine the

decision-making process and interfere if it is

A
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found vitiated by mala fides.

unreasonableness and arbitrariness.”

In the case of RAUNAQ INTERNATIONAL LTL. Vs. IVR
CONSTRUCTION LTD AND OTHERS rcportea in
[1999)1 SCC 492, it is observed thus:

"When a writ petition is filed in the High
Court challenging ithe award of a contract by
a public authority or the Staie; the court
must be satisfied that there is some element
of public inierest lavolved in ¢ntertaining
such u petiiton.  If, for example, the dispute
is purely between two tenderers, the court
must be very careful 1o see if there is any
element of public interest involved in the
itfgation. A mere difference in the prices
offered by the two tenderers may or may nol
decisive in deciding whether any public
interest is nvolved in intervening in such a
commercial transaction. It is important 1o
bear in mind that by court intervention, the
proposed  project may  be  considerably
delayed thus cscalating the cost lar more
than any saving which the Court would

ultimately effect in public money by deciding ﬁ



the dispute in favour of one tenderer or the
other tenderer. Therefore, unless the Court
is satisfied that there is a substantiai
amount of public interest, or the transaction
is entered into mala fide, the Court shouid

fnot Intervene under Artlicle 226 in disputes

bhetween two rival tenderers.”

The apex Court in the case of ANIL KUMAR
SRIVASTAVA VS. STATE 0OF U.P AND ANOTHER

reported in AIR 2004 SC 4299 has chserved thus:

“An invitation to tender s not an offer. It is

an attempt to gscertain whether an offer can

be oblained with a margin,”
Indesd, when the matter was listed before this court on
23102005, 1 had directed that the last date for
siibinizsicn of bid in respect of the second tender be
extended tll 28.10.2009 in respect of all the
sarticipants.  Pursuant to the same. the petitioner, it
appears, has also participated In the tender, The second

respondent has made available the bid offered by the

other compelitors. The list enclosed would disclose lhiﬁ



technical seores obtained by each of the firm out of 50
and also the price bid details, A perusal of the same
would indicate that the price quoted by the petitiones is
Rs.525% Crores and the technical scores of the petitioner
is 40.94. Hence, it was found that even in the second
attempt, the petitioner was not eligible, inasmuch as,
the price quoted by him was much above the amount
put to tender. The nearest it appears is M/s.Infosys,
the price gquoted by them is Rs 395.68 and their
technical seore is 43.51. Of Course. it s not for this
Court to adiudicate upon the outcome of the seconid
tender. But for the present. 1 am of the view that the
question of interfererice does not arise. Having regard
to the finding recorded by me that there is no
arbiirariness of unreasonableness or the action suffers
from any vices of malafides. the petitioner is not entitled

for any of the reliels,

Petition stands rejected. " ‘ / t
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Learmed  Advocate General is relieved of the

undertaking given by him.

Sd/-
JUDGE

SPS/Al/-



