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IN THE HIGH COURT OF KARNATAKA AT BANGALCRE
DATED THIS THE 6™ DAY OF SEPTEMEER 2006

BEFORE

THE HON'BLE MRJUSTICE D.V SHYLENDRA KIMAR
WRIT PETITION NO,10474 OF 2006(GN- TE N}
BETWEEN

SICAL LOGISTICS LTD..
(FORMERLY SOUTH INDJIA -
CORPORATION (AGENCIES) L1D.,)
A COMPANY INCORPOR ATED [JNDER
THE PRCVISIONS OF THE COMPANIES
ACT, 1956 AND HAYING ITS
REGISTERED OFFICE AT ADYAR HOUSE
CHENNAL600 485 & 1TS DPERATING
OFFICE AT NO.J73, ARMENIAN STREET
CHENNAT - §00 001, KEP BY ITS
AZ5ISTANT VICE PRESIDENT (STVD)
L.VENKATARAMANI .. PETITIONER

MY SRI R N NARASIMHAMURTHY, SENIOR COUNSEL
FOR PQOVAYYA & CO, ADVS,)

AND:

1 THE KARNATAKA POWER CORPORATION LTD
SHAKTI BHAV AN, NO.82, RACE COURSE ROAD
BANGALORE - 560001
REP BY ITS EXECUTIVE DIRECTCR (FUELS)

2 M/380UTH INDIA CORPORATION LTD.
A COMPANY INCORPORATED UNDER THE
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PROVISIONS OF THE COMPANIES ACT, 135§
AND HAVING ITS REGISTERED OFFICE

AT RANI SEETHAI HALLL 6™ FLOOR
NO.603, ANNA SALAI CHENNAI

REPBY ITSMANAGING DIRECTOR

3  M/SEARAMCHAND THAPAR & BROS(C3)LTD
A COMPANY INCORPORATED UNDEE THE
PROVISIONS OF THE COMPARIES ACT, 1956
AND HAVING ITS BEGISTERED OFRICE AT
BUXRANKA BUILDING
SHRI NARASIMHARATA SQUTARE
BANGALORE - 569 002
REP BY ITS MANAGING DIRECTOR
... RESPONDENTS

(BY SRIE.GRAGEHAVAN, ALV FOR DUA
ASSOCIATES, ADVS, FORB-1;
SRI SANDESH CHCUTA, ADV ., FOR R-2)

THI3 WRIT PETIiTION IS FILED UNDER ARTICLES
226 AND 227 Of THE CONSTITUTION OF INDIA
PRAYING TO DIRECT RESPONDENT NO1 TO
CONSIDER CUVERSI (FRICE BID) FILED BY THE
DETITIONER VIDE ANNEXURE-A IN THE TENDER
DEAKING TENDER NOTIFICATION NOAl Ml
B/CTA/ABFRIL 2006.

TH1S PETITION COMING ON FOR HEARING THIS
DAY, THE COURT MADE THE FOLLOWING.

ORDER

This writ petition aniees in the context of the Kamataea
Power Corporation Limited -1" respondent having inviled
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epplications from intending bidders for the purpase of
appointing a coal transportation agency for ensunng rav coal
mupplies from SCCL Cellieres Loading Powmis to Rewhur
Thermal Power Station by All Rail Route for supply of about
20 lakh Metric Tons of raw coal per anmum for @ period of 3
years. A peper advertizement tv thiz effect had besn issued m
the news daily "Indisn Express’ publishcd on 214 2006 that
interested perscns may get applicaion forms to submit tenders
and the tendes documents on payment of necessary fee and

depositing the samest mopey devosit etc.,

2.  In response, it appears, as many es 12 persons
including the writ petitionsr and respondents 2 and 3 had
perciissed application and tender documents by remitting the
requisite foe and depositing eamest money eic. But, it appears,
cnly 3 persons submitted their offers in sealed tender forms end
they are, petitioner and respondents 2 and 3 to the petition.
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3.  Submission of tender forms were to be nede
separately in two covers, the firt cover indicating Tachnical
Bid i.&., the necessary qualifications on the part of the lenderers
end the second cover indicating the Price Bid i.e, the wate at
which the tenderer is prepared to fransport the coal  Pelitioner
who had submitted both the technical bid cover us elso the price
bid cover is aggrieved as i appears the pelitioner was apprised
that he does not have the requisite pre-qualification on the
opening ¢f tue tecimica! bid covers which wes dome on
12.6.2006,

4 Peitioner came to know that the 1% respondent
wad of the opinion that the petitioner did not have the pre-
qualification s2quisites, by around 26" of July, 2006. In fact,
though it is not a part of the record in this writ petition, the
pefitioner, #t appears, hes received a communication dated
2772006 appraising that the petitioner is not qualified for the
purpose of awarding the contract which had been notified and
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be eny possibility of opening their price tud cover. It is
thereafter that the petitionsr has approached this Coun

questioning the lepality of the tander process

5.  Pefitioner, it i contenced the (hough, duiy
fulfilled the pre-quelification requsites and was @ persom
eligible to be considered for the purpose of sxamining the offer
and as thal pessibility had been preempted, the present werit

petition chalisnguyg such action.

6.  Itis the version of ihe petitioner that the petitioner
is duly qualified to participate in the tender in terms of the pre-
aualification requisites as had been indicated in the very tander
documents particularly, as indicated in para 2.00 of the tender

noiification farmished by the 1° respondent -Corporation.

7. Wt petition has been filed on the premise that the
1" respondent had acted at vaniance with the tender conditions,
arbitrarily and unreasonably, that 1% respondent has declined to

congider the offer of the petiionar, that the 1" respondent has

-
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not applied sniform norms in the matter of understanding of the
pre-qualification requiremenis in terms of para 2.00 of the
tender documents and that 1% respondent kas in fact appiied
varying norms for consideration of the ofiers made by different
tendersrs particularly, petitioner vis-a-vis 2° respondent whose
offer has cleared the pre-qualificeiion requirements and was
npe for consideration of the offex riade by this respondent in its
temder submuiasion,

8.  Eespondents had becn put on notice regarding rule
~ and in‘erim prayer. Recpondents, on service, have entered
apperarance. 1" respondent -Coporation which i3 the ome
awanditis confract 13 represented by S K G Raghavan, learned
Advoeats and = respondent, who i accredited the status of
LO1 i.e., tae lowest tenderer emongst the avelable qualified
t=nderers, is represented by Sri Sandesh Chouts. 3™ respondent
has remained unrepresentad.

9. Statement of objections have been filed on behalf

of respondents 1 and 2 independently. Additional affidavit of
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50 B.Laxman Rao, Chief Engincer (Fuel Management) sl
Raichur Thermal Power Station i3 also placed on record on
behalf of 1® respondent for dlarifying certain discrepancies that
had been noticed in respect of the certificsies which the parties
are relying upon for the parpuse of asserting that they had the
requisite pre-qualifications,

10.  In the statoment of objeotions filed on behalf of the
1" respordent ~Corporaiion, i 15 inter-alia averred thai the
tender dovurrents hwd very clealy delinested the prerequisites
for any person tu maks offers, that only 3 persons submitted
their offars after collucting the application and fender forms;
that the applications have been duly processed, that all relsvant
aspects of the matter had been kepl in mind and applied while
processinig the offers; that 1" respondent wes fully justified in
rejecting the offer of the petitioner for the resson thet the
petitioner did not fulfil the pre-qualification requisites, that

there i8 no merit in the writ petition and it i9 to ba dismiseed.



L1, 1" respondent has, in this regard, placed on record
through Annexura-R.3 fo the statement of objeciions filad an
behalf of the 1% respondent. a copy of the report of the Tender
Sorutiny Commitiee regarding the tender for the appointinent of
coal transportation agency for enswring raw coal supplies from
SCCL collicries loading points to Raoichur Thernal Powsr
Station by all rail route in respest of tender notification No Al
MIBMCTA/April 2006, Tt is indiwated in last para of this
report a5 undex:

“Eased on tie docnmentation furmished by the
bidders, the wnder scrutmy committee hes
examined with reference to pre-qualification
conditions and other terms and conditiona for
sviluating their eligibility for being qualified.
The same is enclosed vide Awmexure-II for
kind perusal”

12. Copy of Amnewure.ll to this report inter-alia

mdicates that the tender serutiny committes was satisfied with )
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the pre-qualification requisites in respect of all the 3 epplicants
and having indicated that the applicanis mer: PQR, had
submitted ite report. However, the stalemerd fuither proceeds
o aver thet such evalustion repemt of the tender smutiny
committee was placed before the 183 meeting of tie Technical
Comumittee of Doard of Directrs on 13.7.2006 end the
Committee, after examining the raport, found that the petitioner
did not meei the pre- qualificaiion reguirsments. It is
sccordingly stated mr the ctatemen: of objections that the 1°
respondent eliminsted iz petitioner from the price bid and
inmvited omly respondents 2 and 3 for the opening of the price
bids on 27720006, I was a this stape that the petitioner
approachad ths Court for relief

13. The proncipal contentions wged by 5o
R..N Nerssimhamurthy, leamed senior counsel for the
petitioner is that the petitioner did possess the reqmsite pre-
qualification; that sven in the understanding of the sorufiny
committee set up by the 1" respondent, the petitioner did
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possess such pre-qualification requisites, that when once the
petitioner had crossed thet stags, it was inevitable thai the price
bid of the petiioner also should have been comsidered along
with the other applicants; that excluding the pettiones fiom he
purview of considerstion of the price bid while retaining the
other two 1, respondents 2 end 2 15 an act of gross
diserimination and calls for interfersnce even at the treshold as
in the maiter of administering the largesse of the State, the
petitioner 2as besm dented en eqval opportunity.

14, Ttis also the submission of Sri Nexesimhamurthy,
learmed semior counsel that the so called eliminghion of the
applicaiion of the petitioner upon sabasquent evaluation by the
ischmical coromiltee 8 not a procedure provided for or
conteripieted wnder the provisions of the Kamataka
Tremsparency in Public Procurement Act, 1999 and the
Karnataka Transparency in Public Procurement Rules, 2000.
Leamned counsel for the petitioner submits that while the tender

Scrutiny Commitise is a stalutory committee in terms of

5
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Section 20 of the Act read with Rule 10 of the Rules, thers is no
giatutory recognition to the so called technical commiltse that
cén overrile the Wiew of the tender scratiny commitice: that the
matter had not been examined by the competent swhoniy
subsequent to the eveluation report by the scrotiny commities;
that the 1* respondent hiss applied 4iffersnt norms in the matter
of ascertaining the pre-qusiification requisites of the petitioner
vig-a-vis 2° responderst end even this has not been dome in
comsonane: wiih the requirements of the Act and the Rules; that
all further proceedings are required to be gquashed and suatable
direction: be issued tv the i™ respondent to act in accordance
wity gee procedure and provisions of law subssquant to the
cvaipation; report by the scrutiny commuttes; that the Prce bad
cover which the petitioner had submitted and which hes been
returned to the petitioner in post, is still kept as it is and the
peiitioner is prepared to resubmit it in the same condition and
therefore directions may be issued to the 1" respondent to
consider the price bid of the petitioner along with the other bids
offered by other tenderers, | ﬂ/—/
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15. Inthe connter filed on behalf ofthe 1* raspondant,
though reliance is placed on the decision taken by the lechnical
comumittee, according to  the submisson  of O
K.GRegehvendra, leamed counsel appearing for the 1°
respondent, the technical commiiize, is the competent suthority
who had the responsibiliy nel only to soratinize all pre-
qualification reymisites but, also for awarding of the contract
also; that the committee, Raving found even in terms of the
cetificate G hed Deen produced by the petitiomer, the
petitioner did not meet the 1equisite pre-qualifications and also
having, found that the pefitioner lacks the experience of having
handled af laast 20 lakh Metric Tons of thermal coal/ooke to not
more than two customers for 3 consecutive years prior to
awarding of contract, the petitioner's application has been
nightly screened.

16. The statement filed on behalf of the 1* respondent,
though, had sought to place reliance on the report of the tender

scrutiny committee as Annexure-RJ, if at all, this is a report
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which is in favour of the petitioner for the purpose of passing
the pre-qualification test and not for failing the petdioner. Hsamn
if, as indicated in the counter, the technical commitiee, over and
nh.mﬂumuﬁnymumum.hﬂﬁﬁﬁmmﬂnﬁwdﬂw
qualifications of the applicants end had opimed (st the
petitioner did not meet the pre-yvalification requircments, the
nature and role of the techaical sommitiss has not been cleardy
indicated in the covnter filed on behalf of the 1™ respondent. It
is only mdismsd that the repoit of the tender scrutimy
comraittee was placed before the 183 meeting of the technical
commitize of the Bewd of Diredors on 13.7.2006 end the
 coramitiee, aflar examining the evaluation report, found tht the

17. However, it 15 not indicated as to whet exsctly is
the role of the technical committee of the Board of Directors, as
to what i3 its position in the scheme of the statutory provasions
end as to the need of the matier having gone before the

commitiee even at a stage when the tender scrubiny commiltes
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had found thet ell the three applicents had the requisite pre-
qualifications and the matter could have proceeded to ihe
second stage of opening the price bida. In the absence of any
comvincing explanation or muthomty heving been indicmed m
the statement of objections, the 1™ respondent was calied upon
to place the record before the Conrt. A perusal of the record
has only made the position of ths 1" respondent worse,

18. The so-called decision of the techmical committes
of the Bourd f Directors et his 183™ meeting is not verifiable
with reference to @y original proceedings. Except for placing
an exivact of the report of the 183® meeting, no other
mupporiing original material as part of the record is placed
before the Cumt,

19. The Karnsaka Tramsparency in  Public
Procurements  Act, 1999 which replaced Kamataka
Trensparency in Public Proourement Ordinance, 2000 13 to
provide for ensuring transparency in public procurement of

-



- 1% =

goods and services by streamlining the procedure in inviling,
progessing and acceplance of tendlers by procuremeni sntiies,
and for matters relating thereto,

20. With the Act having ~ome into force on wnd after
10.12.2000 in the matter of awarding contrects by procurement
cnfities liks 1% respondent, the proceremcnt enfity has to
necessarly follow the procedure envisaged under this Act and
its statutory requirenzent, wiich does mot leave any option to
such procuremsnt entily to deviete except to the extent provided
for under s Act iteect,

21, Seotiom 2(d) of the Act defines ‘Procurement
Butity’ o5 any Government Depariment, a State Govenment
Undenaking, Local Authority or Board, Body or Corporation
established by or under any law and owned or controlled by the
Government, and any other body or authonty ownad or
controlled by the Government and as may be specificd by o.
Section 2(i) defines "Tender Accepling Authority’ as an officer

b
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or @ Committee appointed to accept tenders end a "Tender
Inviting Authority” as an officer or a Comumittee appouited to
mvite tmﬂm.mﬂu‘lsnutiun 9. ‘Tender Bulietin’ 15 defined ag
& bulletin published for the State as 8 wheie or for any district
or districts within the State containing the detals of ivitation,
processing and acceptence of Tenders, as Indicuted I Section
2(7). *Tender Document’ is defined in Secticn 2(1) and means
the set of papers datailing the schedule of works, calendar of
events, Izquinemeni of goods and services, techmical
specifications, procurcment critsria and such other particulars,
&5 may be presciibed for sviduation and companson of tenders,

22, Ttisclear. i the contaxt of such definitions under
the Ac, 1* respondent is the procurement entity. The paper
sdvertisement dated 2142006 carried in the Indien Express
news daily can said to form tender bulletin (copy produced as
Annexures-R1 and R2 to the statement of objadtions filed on
behalf of 1% respondent) and copy of tender conditions
produced as Annexurs-A to the writ petition al pages 21 to 54
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becomes the tender document within the meaning of Section
2(1) of the Aot.

23. Under Section ? of the Adl i is open to Thy
procurement entity to mppeint omé or mot2 officers or a
Committee of Officers to be the Tender Inviing Authority and
one or more of officers or a Commitise of Officers to be the
Tender Accepting Authonty for any specified class of goods
and services. Broviso to Section ? indicates that even a multi-
member committes which had besn appointed earlier for the
purpose of dischirging the function of accepting tenders, such
Commuitee chail be deemed to be a Tender Accepting Authority

within ihe meaning of Section 9 of the Act.

24. Section 10 provides for the Tender Accepting
Authority to constitute a Tender Scrutiny Committee end
Section 11 provides that it 48 open lo the procurement entity to
authorize either the Tender Inviting Authoridy or the Tender

Accepting Authority to open the tenders and draw up a hst of
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tenderers responding to the notice mviting tender and after
opening of the tenders by an authority or commitise other ihan
the Tender Accepting Authonty, such authority or conmunitiee
has to forward the list of tenderers to the Tender Accopting
Authority. The tender accepting suthority, n terms of Gection
13 of the Act, has to follow the mmscribed procedure for the
purpose of accepting the tender and on such acceptance, has to
communicate the information relating to acceptance of tender
together with & comparative axalyss and reasons for accepting
of tender to the procurement =ntity and the Tender Bulletin
Officer. 1t is elso ¢men to the Tender Accepting Axthority,
before passing onder accepting any tender, to negotiate with
lowest tenderer for further reduction of price, offer et

25. Section 16 of the Act provides for filing of an
gppeal by an aggrieved tenderer, if his offer is not accepted,
within 30 days from the date of receipt of the order. Section 22
of thiz Aot contains a non-gbstante clause to ensure that the

provisions of this Act prevails over the provisions of other

o
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enactments if in conflict or is inconsistent with the provisions
of thizs Act Under Section 25, the Govemnment may frams ridss

for carrying out the purposes of the Act.

26. Under the Kanisaks Trowpsrency in Public
Procurements Rules, 2000 framed by the State Government in
exercise of #is power under Seotion 25 of the Act, Rule 2(0)
defines “two cover system’ 23 a procedure under which the
tenderers ere reauired to simoltimesusly submit two separate
sealed covers. one contmmning the Emmest Money Deposit and
the details of their capability ‘o undertake the tender which will
be opened fimt and the second cover contaning the price
quotetion which will be opened only if the tenderer is found

qualified o execate the tender.

27.  Rule 10 mandates that the tender inviting suthority
shall have the notice inviting, tenders pubhshed in the [ndian
Trade Joumal m all cases whers the value of procurement

exceeds rupees ten crores. Rule 18 of the Rules provides the

o



manner of opening of tenders and thet should be in conformty
with the tims specified in the notics inviting tenders and if = is
in 2 later date, on sufficient prior notice to sll tenderess, Sub-
mle (2) of Rule 18 requires the tenders ‘o be openied i the
presence of tenderers or one of thei: Icoresentstives who

chooses to be present.

28 Rus 19 indicates the procedure to be followed al
tender opening which: reads as unde::

“19, Frocedure to be fellowed st teader opening:- the
fuﬁa’:i'tls piocedure shall be followed et the tender

(a) All the envelopes received containing tenders shall
be sounted:

(b} Al the tenders received in time shall be opened;

(¢} A record of the corrections noticed at the time of the
pid opening shall be maintained,

{3) The name of the tenderers and the guoted prices
should be read out;

(8) The fact whether eamnest money deposit has been
made and other documents required have been

produced may be indicated. but this shall be merely
an :munm of the dooumeéntz and not an
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(f) Minutes of the tender opening shall be recorded.
The signatures of the tenderers present shall be
obtasined unless any of the tendersrs or his
representalive refuses to sign the minutes,”

What is significant to be noticed heve is thet recosding of
factual details without going mto the exercise of comparison,
evaluation end oblaining of the @gratares of the tenderers or
their represcniatives who are present ai tie time of tender

opening.

29. Sub-rale {2) of Rule 20 mandates that the tender
scrutiny comniittes should be constituted by the tender
agiepiing authority whenever the value of tender exoceeds
rapees five crores though, under Section 10 of the Adt, it is in
the discretion of the tender sccepting authority to cast notice on
the tender scrutiny committee when the value of tender 15 about

rupees five crores.

30. The pre-qualification procedure is indicated in
Rule 27 and Rule 27(2) provides that it i2 only the tenders of

e

-

-



pre-qualified tenderers which should be considersd for
evaluation. Rule 28 provides for two oover tenders, the Sra
cover containg the information of the tenderer and the second

cover coniains the prices quoted by the tenderer. Rule Z8 reads
a5 under;

“28. Two Cover Tenders- (1) Im the case of
construgtion or supply and installation of
equipment, tendeqs excecding Ko 50 jakhs in value
where ths preqaalification procedure or Tum Key
Tender Systern are no! bewng followed the tender
inviting swhoniy shall foliow the two-cover tender
Bystem,

(2) The first cover shall comtain the following
inforn:ation about the tenderer namely:

(a) Experience and past performance in the
exemution of sunilar contracta.

{b)} Capebilities with respect to personnel
equipment and  construction  oF
manufacturing facilities

(¢) Financial status and capacity

(d) Any other information considered

M
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(3) The second cover shall contam the prices guoted
by the tenderer

(4) The tender inviting authority shall cause the first
gover to be opened fGrsl and evalusls the
tendarer's capacity on the basis of onfaia
specified in the tender documsnt and on this
basis, prepare e list of quelified tenderers.

(5) Thereafler, the s:cond cover contmmng the
price quotations of only these leaderers found
quatified urder sub-rule (4) shall be opened by
tha tenddr invitivg aniberity.

(6) The wnder inviting muthority shall follow the
procedure outtined in rule 25 and 26.”

It is open o the tender inviting, suthority to first open and
ovaluste fiie tenderers’ capacity on the basis of information
ocmtained in the frst cover and after such evaluation, the
socond Gover containing the price bid of only those tenderers
who are qualified under sub-rule (4) is to be opened by the
tender inviting anthority. The procedure to be followed by the
tender inviting anthority is in terms of Rules 25 and 26 1t is

indicated that the tender scrutiny commitiee or the officer

e
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h\lﬁﬂ;ﬁtﬂdﬂhﬁtﬂpﬂpﬂ:dﬂilﬁdm:ﬂmﬂ
which i3 to be considered by the tender accepting muthority
before taking a final decision on the tender, in isvms of Rule 25

31. The scheme of the Act and Ruies, very elebcrately
provides for the procedure which i required to be followed
before awarding a contraci 1 faveur of the most competitive
tenderer who heg the necessary qualificabion, competence and
ghility, Ths scheme of the Ast and Rules also provides for
distribution of responsibility emd function of ewading a
contract to differen: enthoritics & different levels. Ubimately,
whilc the decision to award the contract iz that of the tender
ancenting anthority, the tender inviting authority and the tender
serutiny commitiee play a supporting mole in assisting the tender
accepting aathority to take a final decision on the tenders. Role
of #ach suthority/committes is cut out and well regulated under
the Act and Rules. As the very object and pumose of the Act is
to ensure streamlining the procedure of swarding coniracte by
State and public procurement agencies and ss the same js

3



regulated by statutory provisions, wmless the procedure is
followed strictly in conformity with the Act snd Rules, i
amounts to violating or piving & po-by to the very object and
purpose of streamlining of awerding contracts for procerement
of goods and services by public sgencies. While it 15 trae that
n the meiter of sdministration of Stste largesse by public
authorities, which answer the dsscripticn of the State (Article
12 of the Constittion. of Indie). Constitutionsl Courts were
exercising the power of judicial review in such situations even
earlivr, particulaly, m the light of development of law on and
after in judgment: of the Supreme Court in the case of
RAMANA DAYARAM SHETTY vs THE INERNATIONAL
AIRPORT AUTHORITY OF INDIA AND OTHERS (AIK
1979 SC 1628) and in the case of M/S.ERUSIAN
EQUIPMENT AND CHEMICALS LTD. vs STATE OF
WEST BENGAL AND ANOTHER (AIR 1975 5C 266) and
much judicial review was indeed on the touch stong of Article 14
of the Constitution of India and the said action being examined
Hm.whnﬂmritii[’nh'mdnm-aﬁ}ﬂ:rmy. now, in view of the
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present Act, the action on the part of the State and its agencies
in awarding such contractz are required to be exarurnad i the
light of these staitory provisions. The Act is only an instance
of legislative recognition and codification of the procedure Ior
awarding such contracts apd also provides the precise
requirement on the part of the State and its agencies to be
complied and as a touch sions on which the action can be
scrutinized in exercise of the power of judioial review.

32. In the light of such development of law, mmy
deviation from the provisions of the Act and Rules necessarily
regulis in disapproval by the Courts of such erring action.
Therefore, it is very necessary to examine the impugned action
n such background end the facts as emerge in the given case,

33. The exemination of the Act and Rules also
indicates that the role, purpose and object of the Act is to engure
that the State end its agencies act in a fair and aniform manner,
that they do not resort to pick and choose methods and that they

&



do not either unduly favour emy tenderer or wnreasonably
climinate any tenderer from the field of compeiibon.  The
matter is examined only from the engle of faimess nn the pan
of the State and not from the angle of ey ngh's on the pat of
the applicant tenderers. Only right which & tenderer can claim
is proper trestment of all tenders in uncordance with the Act end
Rules and nothing more. Tili a conraoct 3¢ awarded in favour of
any person, thers i8 no other sight n favour of such person
other than fair end non-disenimingtory treatment on the part of
the Siate mandated by Aaticle 14 of the Constitution of India. 1f
at all a comtrac is ewarded, the contract may also give some
nghis and that cun arise only if the contract is finalized and
awerded i favour of any tendarer and not befors that stage. |
have clmified this espect as in the present writ petition, the
other tenderers are also mmayed a5 respondents 2 and 3,
Novertheless, they do not heve any other right other then to
point out the method and manner of treament lo different
tenderers and if ot all, they agree with the 1% respondent as to
whether the 1% respondent has followed the procedurs

8

-

-



contempleted under the Act and the Rules. The exanmnation
cannot travel beyond this aspect and cannot be one buzed on
any right, such tenderers may claim independent of provisions
of the Act end Rules.

34. Be that a5 it may, thonglh agwments have been
addressed on many other Iépal aspects, ! iind the procedure
from the stags of evaluation by the tender scrutiny committes
have all been {iewed end liws not gone on in consoneance with
the satutory yrovisions. It is rether surprising that even afier
the tender scruiny commitize found thet all the 3 applicants
had the requisite pre-~cualifications, either did not proceed to
optn (e price Bids of & was not allowed to do so. Who
intervensd for what reasom 15 neither clear from the counter nor
from the records. Except for asserting that the tender scrutiny
committee cannot take & decision for accepting or rejecting any
application, no other worthwhile explanation s offered. The
role of the tender sorutiny committes even if it iz only to place

the report before the tender accepting authority afler completing
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the task of scrutinizing the tenders which necessanly iacindes
the opening of not only the technical bid but also the price bid.
More so, when the Tender Scrutiny Commuiltee has not found
thet ey of the spplicants did not fulfill the pre- qualifivation
requisites, mstead of opening the price bid if the so called
techmcal commitise of the Board decides to climinate one of
the applicants overruling the opinion of the tender scrutiny
committes, I fnd there iz deviation from the procedurs
contemplated in temis of Pules 20, 21, 24, 27 and 28 of the
Ruler, When thers wes no proposal (o eliminate eny of the
gpplicanits m the sense, 1o reject the application of any
apphcont, there was no oocasion for the tender accepting
authonty, evan before the opening of the price bids, to accept
ore reject my tender. This stage is reached only when it knows
the once bids and not even before coming to know sbout the
price bids and even when they have not been opened and it had
not reached a stage when the contract was to be awarded in
favour of the lowsst lenderer, there was no reason as to why the

matter should have gone bafore the tender accepting authornty
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whether it be called as the technical commuttee of the Board or
otherwise, assuming that the technical committee of the Board
ig the tender accepting authority.

35. Onthe other hand, the entire procedure adopted by
the 1* respondent is totally flawed. Even a perosal of the record
does not inspire the confidencs of the Conrt that the matter had
gons on in & methodical meymer. In fact, 4f at all, it is at
variance with the provisions cof the Act and the Rules and

therefore, all :uch 1rocesdings are required to be quashed.

36.  Ii wae submitied by the learned counsel appeaning
for the 17 respondacnt that the price bids in fact had been opened
an 2™ of July 2006 but, only of respondents 2 and 3. In the
circumstances, eliminating the petitioner @ that stage, if was
not in accordance with the procedure, amounts to denial of
equal opportunity to the petiioner in the matter of
administration of State largesse and therefore, [ find it proper to
quash the entire proceedings and to direct the 1% respondent to
renotify end call for fresh tenders to award the contract in terms

-
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of the requirements and by following the procedure as
contemplated under the Kamataka Transparency in Public
Procurement Act and Rules.

37, It is also impressed upon the 1™ respomdent that
pre-qualification requisites shouid be in such manner that it can
be understood easily, free from ambipuitiag and ars free from
providing scope for such disputes or confusion or ambiguity 30
that the evarding of the cumtrac: cen be processed m a proper
methodical mammer withowt giving room for unnecessery
avoidable disputes. In this view of the matter, I find it not
necessay to consider the submissions that had besn made by
the lewrmiad counsel for the parties about the aspect of the
petiionet  feliilling or mot fulfilling the prequalification
requisites n terms of the tender conditions, though very
eleborate erguments had been addressed on this question
including the msaning to be attribuled to condition No.2.00
prequalification requirements. For the very reason, [ do not
find it necessary to deal with the pood number of suthorities

&



referred to and relied upon by the lemrned counsel for the parties

in support of their submissions.

38 Petition iz allowed. Rule issued and made absolnty

with directicns as gbove.

Sdf.

Judge



