IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 11™ DAY OF MARCR, 2003
BEFORE
THE HON’BLE NR.JUSTICE X.KUNAR

WRIT PETITION NOS.22588-22889 /2009 (GM-TeN)

SAMBHAV CONSTRUCTIONS

BEING A REGISTERED PARTNERSHIE
FIRM HAVING ITS FRINCIPAL
PLACE OF BUSINESS AT SKINIVABA
VINAYAKA COLONY SIRSI 402

REP. BY ITS8 MANAGING PARTNER
C.AJAY KUMAR

.-» PETITIONER

(By Sri G I, VISHWANATH & V 3UKANYA)

- -

1 STATE OF KARNATAKA BY ITS CHIEF SECY

VIDHANA SCUDHA
BANGALORE

2 STATE OF KARNATAKA
DEPT. OF MAJOR AND MEDIUM IRREGATION
YIDHANA SOUDHA
BANGALORE
BY IT8 SECRETARY

3 KARNATAKA NIRAVARI
NIGAM LTD BEING A GOVT. OF KARNATAKA

"




WP.22388-22389/02(CiM- TEN) -2-

UNDER TAKING 4TH FLOOR COFFEE
BOARD BUILDING NO.1 AMBEDKAR VEEDHI
BANGALORE 1
REP. BY ITS MANAGING DIRECTOR
««» RESPONDENTS
(By 8mt SHOBHA PATIL GP FOR Rl & 2

Sri DAYANAND S NAIK & PREETI DAYANAND
FOR R3)

- - -

THESE  WRIT PETITIGNS ARE FILED UNDER
ARTICLES 226 AND 227 OF THE COHSBTITUTION OF
INDIA, PRAYING TO SET ASIDE THE CECISION OF THE
BOARD OF DIRECTGRE OF THE THIRD RESPONDENT TAKEN
AT ITS MEETING HXLD ON 13.5.2C02 VIDE ANNEX.G. IN
80 FAR AS IT RELATES 70 CALLING FOR FRESH TENDERS
FOR THE PROJECT NAMELY, CONSTRUCTION OF BARRAGES
ACROS8 BHIMA RIVER AT VILLAGE SONNA, AFZALPUR
TQ., GULBARGA CISTRICT, ETC.

THESE WRIT PRTITIONS COMING ON FOR

PRELIMINARY HEARING, THIS DAY THE COURT MADE THE

FOLIOWING: -

%

- -
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The petitioner is a registered partnershiy
firm carrying on the business of construction and
anginaaring. The third respondant invitad
tenders for the construction of Barragas across
Bhima River at wvarious places. Tha patiticnar
submitted his bid tcowards such tender by
complying with all the formalities. The tenders
wara opanad by the Executive BEnginaer aof the
third respondant on £.11.20061. In all there wara
17 bids. OCut of thasa, 16 hids werae openad at
the first instance and thereafter the Executive
Engineer adjuurned tha proceedings and later re-
convenes aifter an hour to open the 17°* bid,
namaly tiat of M/s.G.H.Raddy and Associates. Tha
pntitiénar was the sacond lowest tenderar. The
terms #nd cenditions of the tender inter alia
orovide that the offer of the tenderer shall be
valid upto 7.2.2002. The tenderers had to
provide bank guarantaa and sama has to ba in
forca for a pariod of threa months. As no
decision was taken by the third raespondant, thay
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WP.22588-22400A10(GM- TEN) s

called upen tha patitionar and the lowest bidder
and others to extend the validity of tender for a
period of two months, i.e., till 7.4-2002.
Accordingly, the patitionar axtended tha validity
period and also extanded the bank guarantea.
Howaver, tha lowast tendarer naithar exterded tha
validity period nor he offersd tha bank sscurity.
As no decisions were taksn Deyond tihe expiry of
the extended period, again the petitioner was
requestad to aextend tha wvalidity of tha tander
for a period of iwo months, which was accedad to
by the petitionsr. The =aid itwo months’ period

expired on 7.6.2002.

2. In tha meanwhila, it appears that in a
meating held op 13.5.2002 the third raespondent
took & dacisien to cancel the tendar and to
invite frash tenders. Accordingly, a letter
dated 2.6.2002 cancelling the tender was issued,
which is producad as paer Annexura-Rl. As the
petitionar was not awara of this cancellation,
his tandar has not bean accaptad, his anquiries

did not yield any results and when he came to

W

. men mn s Amk saE mam e e m R SR RN AL FWSLE G0 (RSN §LAAEET P EAWAIMWA L DMAATS BASEL WAWITFRNY 40 THAOTD IR



1§ COUKYT OF KGOUATAKA  WIGH CUGRY OF KARNATRXA TAGH TOURT OF KARNATAKA THGH COUNT OF TARNATRKA TGH COURT OF KINATARKA FIGHODYRT

know that an attempt to invite tha fresh tendar
is being madn, he preferred these writ petiticas
on 6.6.2002, wseeking a writ of certiorari
quashing tha dacision of tha Board of %he third
respondant on 13.5.2002 calling for fresh tanders
and for a diraction to award contract ir JIavour
of the petitioner as he being the lowext biddsr.

He also sought for an interim order.

3. Oon 5.8.2002, an interim crder was granted
by this Court to tha affact that aany dacision to
be taken by the rezpondenis regarding the
allotment of contract Iin pursuance of the tender
dated 29.6.2002 is subject to the result of these

vrit petiticens.

4. The raeopondents have antarad appearance
arnd filed thoir statement of objections. They
did not dispute the facts aforesaid, but they
centand that thae Board of Diractors of tha third
respondant in the meeting held on 13.5.2002 after
considaring all tha aspects and as par Rula 22(3)

of the Karnataka Transparency in  Public
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Procuremant Rules, decided to cancel the tendar
and call for the tender afresh. Accordingly,
fresh tender has been called on 29.6.2002 and
therafora iho;:ubmitr that there is no marit in
thesa writ petitions and sought for tha rajacticu

of the sama.

5. Tha learnad counsal appearing for the
petitioner 8ri G.L.Vishwanath contended that a
reading of Rula 22 makez it very clear that the
Tender Accepting Autlicrity has the power to
axtand the validity af tender and that provision
cannot ba construad ¢o mean that such an
axtension can ra giver only once and on propar
interpratation of the sald rule it is clear that
the Tender Accenting Authority has a jurisdiction
te grant axtansions as requirad and when once the
axtansion is granted on 7.2.2002 which axpired
on 7.4.2002 and again on 7.4.2002 tha validity of
the tender was extended up to 7.6.2002 and
therefore the authorities were not justified in

cancelling the tender on 13.5.2002 on the ground

'
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that Rula 22(3) does not provida for furthar
extension. He alsb submitted that the
authorities did not communicate the dates of
cancallation at all and infact the sama was
communicatad te him after filing of the writ
patitions.

6. In support of his contenticn, the learned
counsel for the petitioner has reiled on the
following judgmenia:-

i) AIR 199G SUZREME COURT 123 (Tinsukhia

slectric Supply Coempany Limited ..vs..
Stata ol Assar & others)

ii) AIR 2002 SUZREME COURT 1334
[Padmazundara Rzo(dead) & others ..vs..
gtate of Tamil Nadu & othars]

iii) TLR 2000 KARNATAKA 1137 (Kirloskar

Brothers Limited & anothar ..vs..

Bangalors Water Supply and Bewerage
Board & othars)

7. Tharafora the laarnad counsal for the
patitionar submittad that on a propar
construction of Rule 22 it iz clear that there i»s

no prohibition contained in the said Rules for

L
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extending the wvalidity of tha tendar bayond one

sxtension.

8. Learnad counsel appearing for the third
respondent contanded that in tha firet placae in
view of Saction 16 of thae Karnataka Tranepacancy
in Public Procurement Act, 1929 (hsreinafter
referred to as “the Act” for skort) as a
statutory appeal is provided, tiese writ
petitions are not maintainablae. Secondly she
contendad that a reading of the eforesaid Rule 22
of the Rules, makes it very clear that every
effort should be made %o complete the evaluation
of tenders though the original period prescribed
gnd only in tha event it is not possible to do,
the Tender Accepting Authority has bean conferrad
the powver to extand the validity of tendars and
Sub-rule (3) of Rule 22 makes it very clear if
tha contract is not completed within the extended
periad, the tender bacomas invalid and frash
tandors have to ba callad for. Tharafore, she
gubmits that the Tendar Accapting Authority has
extended the tender from 7.4.2002 to 7.6.2002.

"
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The said Rula 22 does not provida for Tander
Accepting Authority to grant second extensicn.
In that view of the matter, it is submittecd that
as tha fresh tanders have baan c¢alled on
29.6.2002, it was always opan to the paetiticner
to participate in the said tender anad no
injustice has been done to him and thersfore she
submits that the writ petitions lack merits and

they are liable to be dismizsed.

9., Frow tha abova facts and rival
contentionps, it pecomes claar that the petiticner
in pursuance of the tender notification issued by
the third respondent submitted his tender. On
£.11.2001 the tendar was opaenad. His was the
seccna lowast bid., The pariod within which the
avaluation ef tendar and award of contract should
have been done was on or before 7.2.2002.
Admittadly it has not been done. Therefore the
Tandar Accepting Autherity sought for aextension
of validity of tendar from the tendaraers for
complation of tha evaluation by twe months, i.a.,

on or before 7.4.2002. It is only the petitioner

—
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who gava his consant and also extanded tha bank
guarantee, whereas the lowest bidder has not
given his consent for extension of validity anA
he has not extended the bank guarantea. The
petitioner was only in tha fray. As no deciedcn
was taken bafore tha sald period, the Tender
Accepting Authority again reguested the
petitioner to extend the validity by another two
months, i.e., up to 7.6.2002, whick is not in
disputae. puring tha said aextended pariod, on
13.5.2002 tha Board of tha third raspondent held
a meeting and took a dacision to cancel the
earlier tenders and dacided to call for fresh
tencders. Acrordingly, on 12.6.2002, a letter
cancalling tha earlier tenders came to be issuad
and & notificetion was issuad calling <frash

tanders on 2%.6,2002.

19. Now the short guestion that arises for
my concidaration is whathar tha Tender Accapting
Actherity had tha powsr to extaend the validity of
tandar bayend 7.4.2002. In other words, the

Tender Accepting Authority had the power to grant

ll/
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tha sacond extension. The answer to this
question depends on the interpretation to be
placed to Rule 22, Rule 22 of the Rules, reads

as under:-

“Rule 22:- Time taken for
evaluation and extension of
tendar wvalidity - (1) Tha
evaluation of tendars and
award of contract ohall be
complested, as far as
possible, within the periocd
for which the tendars are

hald valid.

{(2) The Tander Accepting
Authority shall saek
extanzion of the validity aof
tenders from the tenderers
for the completion of
evaluation, 1if it is not
completad within tha validity
pariod of taender. h/
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(3) In case the evaluation
of tenders and award of
contract is not completed
within extended pariod, all
tha tenders shall bo desinad
te have bhecoma invalid and
fresh tenders may be called

for.”

11. The 1law regarding interpretation of
statute is well settied. The golden rule of
interpretation is that thne worrs of statute must
prima facie be given their ordinary meaning. Thae
cardinal rule of construction of statues is to
read the statutes literally, i.a., by giving to
the worda thair ordinary, natural and grammatical
meaning. If however, such a reading leads to
absurdity and the words are susceptible of
another meaning, the Court may not adopt the
gaita. But if no such altarnative construction is
possible, the Court must adopt the ordinary rule
of literal interpretation. The intention of the

legislature is primarily to be gathered from the

V
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language usad, which means that the attention is
to be given to what has been said, as aiso what
has not been maid. It is contrary to Rulem, t¢
raad words into the statuta unlass it 1is

absolutaly naceasary for the Court.

12. Keeping this principle in wmind if we
leook into Rule 22 it becones clear that the said
Rule provides for a time limit within which these
tenders have to 4na avaluatad and in the avent of
tha same baing not dena within the stipulated
period, provides for extension of time. The sub-
Rule (1) of Rule 2z cateqerically states that the
evaluation of tenders and award of contract shall

ha completad, as far as possible, within the

period for which the tenders are avaluataed.

Tharafora, the coemplation of avaluation af tendar

within the period stipulated is the rule and only _

in exceptional cases, the period for evaluation
may ba extendad. If within the stipulated period
tha tenders ara not evaluatad, sub-Rule ({2) eof
Rule 22 confars the power on tha Tandar Accepting

Authority to seek extension for evaluation of

h/
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tanders from the taenderars for the completion af
evaluation. Therefore when this power is to ba
exercised as an exception, the said provision has
to ba construed strictly. Sub~Rula (3) af Rule
22 catagorically provides that avean 3if tha
avaluation of the tender is not mada within tha
extendsd pericd, then no optiosn is given to the
Tender Accepting Authority and the Legislature
has made its intention clear by using the words
that all tha tandere s3hall be dsamed to have
become invalid and fresh taenders havae to be
called for. Therefore, once the Tender Accepting
Authority does not evaluate tenders within the
stipulated period or within the extended period,
then that tendar bacomes invalid and no
discration is given to tha said Authority except
te call fcr fresh tenders. The whole object of
Rule 22 appears to Dbe have these contracts

¢xecuted and implemented within a time frame.

13. If the sub-rule (2) of Rula 22 ragarding
axtension is to be interpretad as extensiens by

adding the letter “3”, not only it would amount

v
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to rewriting tha Section, but it runs contrary to
the intention of the Legislature in enacting the
aforesaid lav. When after opening of a tender,
the Tender Accepting Authority unduly delava the
finanlisatien of the tenders and accaptance of
tendar, it would laad to doudt in the mind «f thae
tenderers. More over, the work for which the
tender is called for has to ks completed within a
particular time frame. Whan a tendsrer guotes
his price, he would *ake into censideration the
prevailing price and pogsibla escalation in the
price curing the period of completion of the
work. If there iz inordinate delay in completing
the process n»f finalising the tender, the entire
calculations would 46 hay wire. But, at the same
tima sufficiant time is to be given to the Tandar
Accapting Authority to aevaluate each taender and
as far as possible every effort should be made to
complete the procesz within the period for which
tha tenders ara evaluatad. Howaver in
excaptional casas if some more time is required,
taking nota of the practical difficulties,

provision is made for extension of time.

e
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Thaerefora, kaeping in mind the object scught to
be achieved, the language employed in the Section
and the intention of the Legislature, it becores
cleaar that extension of time for completion of
avaluation is only by way of an exception and it
should be avaluated within the stipulated period.
Therefore, it follows that the word “extension”
used in sub-rule (2) o©f Rule 22 cannot be
interpreted to be extensions which ara unlimited.
If such an intarpretation is placed, it would
rasult in absurdity and would dafeat tha wvery
object of the law. Tuersfore, I do not find any
substance in tihe contention of the learned
counsel for the petliticner that word “extension”
should be read az extensions and in that context
the Jjudgments relied on by tha learnad counsal

for the petitioner in so far as the

interpretation of the statute is concerned, are '

of no assistance.

14. Infact dealing with the right of the
tenderer, a Division Bench of this Court in the

case SOUTH INDIA CORPORATION LIMITED ..ve.. THE

b~
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KAREATARKA POWER CORPORATION LIMITED & OTHERS,
reported in ILR 2002 KARMATARA 3038, after
reviewing the entire case 1law including the
judgment in tha casa of TATA CELLULAR ..va..
USION OF IBDIA, rendared by the Suprema Courc,
has held that tha tendarer’s right is only for a
just consideration of his tender. Cnly if his
tase i3 not considered in a just manner and only
when the Decision Making Authority sxceeds its
powar, commits an error of law, commits breach of
natural Jjustice or abusa its powers, than
judicial reviaw im callied for. In the instant
case as no such circumstances exist, a case for

judicial review is not made out.

15. 'Therefora, 1 do not find any merit in
these writ patitions. Accordingly, thay ara

rejectad,

Sd/=_
*ck/- Tudga
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