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IN THE HIGH COURT OF KARNATAKA AT BANGALORE

DATED THIS THE 11*® DAY OF FEBRUARY, 2003
BEFORE

THE HON’/BLE MR.JUSTICE N KUNAR

WRIT PETITION Nos.853 & 1003-1004/200% (GM-TEN}

c/w
WRIT PETITION No®.150%~11/2009 (GM~TEN]
WRIT PETITION Nos.iB877-1373/2003 (GM-TEN)

WRIT PETITION Nno.21¢8/2009 (GM-TEN)
WRIT PETITION No.2132/200% (GM-TEN)

WRIT PETITION Nos.B53 & 1003-1004/200% (GM-TEN)

BETWEEN:

1

B K Bbaskar

S/o0 Xrishnappa

Age 40 years

M/s. Bharathi Eiectrical
¥0.13/3, Srinivas Nagar
Banashankari

Bangainre

Nagarai

S/c lat¢ Lingaiah

Age 43 years

R/0 No.36

C.T.Bed Vidyapeseta Main Road
B.5.K.II stage

Sangalore - 560 028

C Srikanta

8/0 G N Chandrashekar
Age 34 years

R/0 No.41, 5® Main
Bangalore - 360 018 ~Petitioners

{By 8ri Ashok 8. Mensinkai, Advocate)

b~
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Articles 226 and 227 c¢f ths
praying to quash the nntifications dated
17-11-2008 ivsusd by tha Executive Engineer

India,

The Commissiocnar
Bangalore Development Authority
Bangalore

Tha Exacutive Engineer (Ela)
Electrical Division

Tender Authority

Bangalore Davalopmant

Authority ~Respondents

(By Sri D.N. Nanjunda Reday. Senior Advocate

for 8ri K. Krishna, Advocate)

These Writ Petitions are Filed

Elactrical Division, BUA vida Annaexure-D.

WRIT PETITION Nos.1509-11/2009 [GM-TEN)

1

BETWEEN:

8ri R 8Sridhara

5/6 Sri Ramaiah L M

Lged 46 yeare

#M/5 New Tech Engineers

No.41 {IP}), 5™ Cross, LIC Colony
3** Block, Jayanagar

Bangalore - 560 011

Sri A n Prama Chandra Babu

/0 Sri A P Narayanaswamy Naidu
Aged 46 years

ropriator
Prema Electrical Enterprises
No.134, Coconut Avanue Road
8™ cross, Mallashwarm
Bangaleore - 560 003

8ri 8 Bettaswamy
s/0 Siddaiah
Aged 55 years

Proprietor, SBES ;
Elactricals ku/’

censtitution of
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No.W-20/45, New No.9

N. Subbaiah Road, 12" cross

4*® Main Vyalikaval

Bangalore - 560 003 ~Petitioners

(By Sri S8.N. Prashanth Chandra, Advocata)

g
0
-

B

Bangalore Develcpment Authority
T. Chowdaiah Road

Kumara Park West

Bangalore - 560 0270

Rep. by its Commiszionar

g

Executive EBngineer (Blact]
Electrical Division

Bangaloce Davalopment Autheority
T. Chewdaiah Road

Kumara Park west

Bangalore - 560 G20

3 The Principal Secretary
to the Stata cCovernmant
Department of Finance
vidhana Soudha
BRangalore - 560 001

4 Tha Principal Secratary
Urban Development Autherity
vikas Scudha
Bangalore - 560 001 ~Reapondents

(By Sri D.N. Nanjunda Raddy, Sanior Advocata
for 8ri K. Krishna, Advocate)

These Writ Petitions are filed under
Articles 226 and 227 of tha Constitution of
india, praying to quash Annexure-G Tandar
Notification dated 17-11-2008, issued by the
Executive Engineer, Elaectrical Division, BDA.

|V
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WRIT PETITION Nos.1B77-1879/2009 (GM-TEN)

BETWEEN:

1

AND:

B K Bhaskar

S/o Krishnappa

Age 40 years

M/8. Bharathi Electrical
N©.13/3, Srinivas Nagar
Banashankari

Bangalore

Nagaraj

8/c late Lingaiah

Aga 43 years

R/c No.36

C.T.Bed Vidvapeeta Main Read
B.S.K.II =taga

Bangalors ~ 560 026

C B8rikenta

8/v G N Chandrashekar

Aga 34 years

R/o No.41, 5% Maip

Bangalore - 56C (Gi8 —Patiticners

(By Sri Ashok S. Mensinkai, Advocata)

The Cummisaioner
Bangalors Devalepmant Authority
Bangalore

The Executive Engineer(Ele)

Electrical Division

Tender Authority

Bangalora Davelopmant

Authority -Respondents

(By Sri D.N. Nanjunda Reddy, Senior Advocate

for Sri K. Krishna, Advocata)

These
Articlas

Writ Petitions are filed under
226 and 227 of tha Constitution of

India, ©praying to quash the notifications

dated 10-

11-2008 and further proceadings wvide

W
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Annexure-G, issued by the Executive Enginesr,
Elsctrical Division, BDA.

WRIT PETITION No.2128/2009 (GM-TEN)
BETWEEN:

Sri Manjunath B.S., B.Eng

8/0 8ri Sudarshan B.M.

Hindu, aged 33 years

Proprietor

M/8. Geatha Vidyuth Enterprises

No.G/%9, Kempanna Street

Doddamavalli

Bangalore -~ 560 004 ~Petitionar

(By Sri s N Praghanth Chandra, Advocata)

g

|

Bangaleore Development Authority
T. Chowdziah Road

Kumara Park Wezt

Bangaiore - 5¢0 02¢

Rep. By its Commissionar

]

#xecutive Enginser (Elect)

Electrical Division

Banjalore Davelopmant Autherity

T. Chowdalah Road

Kumara Park West

Bangalors - 560 020 —Raspondents

(By Sri D.N. Nanjunda Reddy, Senior Advocate
for Sri K. Krishna, Advocata)

This writ Petition is filed under Articles
22% and 227 of the Constitution of India, praying
to quash Annexure-G Tender Notification datad
03-01-2009, dissued by Executive  Enginaar,
Electrical Division, BDA
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WRIT PETITION No.2132/2009 (GM-TEN)
BETWEEN:

B. Umashankar

Aged about 48 yaars

M/s Ashwini Electricals

No.249, 3 Main Road

Chamarajpet

Bangalors - 560018 ~Patitionar

(By 89ri Ashok 5. Mensinkai, Advocate)

g

i I

The Commissioner
Bangalore Cevelcopmert Authority
Bangalora

»

The Exacuitive Bnginasr (Bla)

Electrical Division

Tender Authority

Bangalore Davalcpmant

Authority ~Respondents

(By Sri D.M. Nanjundz Reddy, Senior Advocate
for Szl K. Krishna, Advocata)

; This Writ Petition is filed under Articles
226 and 227 of the Constitution of India, praying
0 quash the Notifications dated 03-01-200%
issusd by tha Brecutive BEnginaer, Electrical
pivision, BDA vide Annexure-B.

THESE WRIT PETITIONS COMING ON FOR

PRELIMINARY HEARING, THIS DAY, THE COURT MADE THE
FOLLOWING:

CRDER

The petitionars in all thase patitions, have
challanged the notification dated 17.11.2008 and

3.1.2009 issusd by the Bangalore Development

o
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Authority inviting tenders only through

Electronic Tendaring System.

Z. The petitioners are all contrgctors who
have cobtained valid license from the compstent
authority teo carry out the contract work.
Bangalora Davelopmant  Auchurity  floatad a
notification on 17.11.2002 and 3.1.200% for
elactrical warks to ba carried out in the layout
formed by them within the juriadiction of Bruhath
Bangalore Mahanagara Falike ipviting tenders only
through Electionic  Tendering Systaem. The
patitionars whe intoanded to participate in the
said tender process, are challanging the entira
eiectronic tendering system adopted by the
Bangzlore Levelopment Authority as one without
the authority eof law. They have alsc urged
savaeral ¢ther grounds for sseking quashing of the

impugned notifications.

3. After smervice of notice, the Bangalore
Development Authority has filed a detailed
statemant of objections traversing all the

allagations mada in the writ petition. Thay
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centend that the State Government by its oxder
datad 30.8.2008 diracted tha Bangalors
Davalopment Authority to take the devalopmant
work within Bruhath Bangalore Mahaznzgarz falike
limits at its own resource. In pursuance af the
same, Bangalore Developmont Authority issued
tendar notification dnviting tandar application
through Elactronic Tander sSystam frem the
eligible class - I alectricai rontractors for tha
tender works. The tendsr notification dated
3.1.200% has beon isaued and published in the
notice board and Rras also beaen uploaded on the
website on 3.1.2009 itsalf. It has alse bean
published in tha daily news paper on 10.1.2008.
The Stats Government has taken wup various
e-Goverpance initiatives for computerising
citizen centric services for delivering hassle
frea servica to citizens in the most aefficient
manner. One major ea-Governance initiative is
“e-procurement”. The obijective of this
initiative is te¢ introduce best practices in
procurement across Government departments and
Public Sactor Undartakings. Karnataka is the only

State to have introduced a comprehansiva Act on
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the iszues related to procurement. The Btate
Governmant has  stopped all manual  fendaring
processes in such department as and. when - &-
procurement platform 12 Introduced. Therefors,
they contend that the e-procurement adopted by
the Bangalore CDevelcopment Authority isg strictly
in accordance with law and cannot sa feund fault
with., Thay  have alsc ravarsaed 211 tha
allagations made by the potitioners cn merits and
centend that thexe 1= oo substance in any of them

and therefore, they have spupht for dismisaal of

the writ patiticrs.

4. Learnec oounsal appearing  for tha
petitioners contend that after the cominy into
operaiicon of the Karnataks Transparency in Public
Procurement Act, 18%% (For szhor hersinafter
referred to az “The Azt¥), no procurement antity
grall procurs  goods  or  servicas  except by
1ﬂviting tenders for supply and no tender shall
ke  invited, processed or accepted by 2
procurement entity except in accordance with the
proceduras laid dewn in the Act and the #ulas

made thersunder. Though, by an amendment of tha

-
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few of the instrumentalities of the State to make
available the said platform and in the abssnce of
such & notification issued in  respect of
Bangalore Development Authority, there is nu
prohibition in law, for Bangalore Develooment
Authority teo utilises the unified e-procurems=int
platform provided by & ageancy like indian
Telephona Industrias. Therafors, he submits that
tha  procedure adepted by the Bangalcre

Development Authority cannot be found fault with.

6. In tha lignt of tiwe aforasaid facts and
tha rival contentians the point that arise for
consideration is:

“In the absarcs of a netification baing

issuad oy thae Governmant undar

Soc.1B (A-2) of the Act, is it

parmissihla for tha Bangalore

Developren®  Authority to  adopt e~

procurament for procuring goods and
zgrvicas undar the Act”?

i To gnsure transparency in public
precurements of goods and services, and to
streamline the procedure in inviting, processing
and  accaptancs of tandars by procuramant

entities, and for matters ralating theretso, the

b~
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Karnataka Legislature has enscted the Karnataka
Transparancy in Public Procurament Act, 1932, Tha
“procurement Entity” has been dafinad under
Sec.2{dimeaning “Any Government Depactoent, a
State Government Undertaking, Looal Authority op
Board, Body or Corporation established by or
under any law and owned or conteolled by the
Gowvarnment, and any other body or autheority owned
or controlled by the Government and a5 may be
specified by i%: Sec. of the Act mandates that
“CGn and from the date of commencement of this Act
ne Procuvement entity shall procure goods or
marvicas axcapt by inviting tenders for supply™.
Sec.f provides that no tender =hall ba invited,
processed or accepted by a Procurement Entity
after the commencement of this Ordinance except
in accordance with the procedure laid down in
this Act or the rules mads thersundar. Sec.25 of
the Act confers Power on the Sovernment to make
suth ruleg as are neceszary for carrying out the
purposes of this Act, By virtue of the power so
conferred, the CGovernmsnt has made the Karnataka
Transparency in Public Erocursmant Bulas, 2000

which was duly published on 24.10.2000 in the

-
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Karnataka Gazette and it also came into force
from that data. It providas an elaborate
procedura for publication of tandar bulletin,
Distribution of Tender Bulletins, Details to be
menticned in neotice inviting tenders, Publivation
of notice inviting tenders in rnews papers, Supply
¢f Tender Decumants, Clarification of tander
documants, Flace and time for recelpt of tenders,
marking of «covers in which the tandsr is
submitted,  minimum *time for submission of
tenders, opening of t¢enderz and procedure to be
followad for tender opening and other mattars.
Howaver, at the %fima the anactment was passad,
tha Legislature did net think of providing for a-
tender. In the vyear 2003, as a part of itz e~
governance initiative to explore the possibility
of  using the g-procurement  platform  for
procuramants in all 1its departmants was thought
of. It was felt that adeptien of a-procurement
govecrnance would help in demand aggregation,
reauced inventory coszt, consistent procurement
procedures across the department, reduction in
the cost of procurament and the much raquired

transparancy in the procuremant process,

W
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processes like reverse auction szaving ~due to
increasad compatition. In order to achieve tha
said object, it was nacessary to create an a-
procurgment platform that would spakle
procurement of services as  well as  work
contracts. In order te finalise the details of &~
procurement platforms and then to co-ordinate and
implement the project, a High Lavel =traring
committea was constituted. The sald committes
after deliberation recommended to the Government
and made its recommendations. Anting on the said
racommendation, the Governmant passed an order on
15.5,2004 approving =zetting-up of a single
unified e-Procurement platferm to be used by all
the Government Departments and public sector
undertakings, authorise the steering committee on
e-precurement to  introduce  the  e-Governance
platferm immediately in varicus departments in
phased mannar. It alse dirscted te stop all
manual tendering processes as  and when e-
rrocurement platform is introduced. Further, it
appointed a Consultancy agency through
competitive process which would halp in advising

the Government on =selacticn of wvendors and

W
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setting up of the platform. It also agreed to
modify the Act to bring in the concept of a-
procuramant. Thersaftar, the Karnpataka
Transparency in Public rocurement {Amendment
Ordinance), 2006 came to be passed which received
the assent of the Governer on 5.11.2006.
Subsaequently, it is replaced by A<t No.13 of 07
which came inte force on 27.11.2006. By the
amendad Act Chapter II-A daealing with a-
procurement has been introduced into the Act.
Sec.18-A which deals with F-Procurement deals

with a= under:

Sac. 1B-A E~-Procuramant - {1
There shall be a 3ingle unified e-
procursmant mlatform for all

procurement entity  which maEy  be
notifiad under sub-saction (2.

(2} Wiith effect from such date,
a2 may pe specified by the Covernment,
py notification, a procurement entity
in respect of a class of procurament,
if any, as may be netifiad shall
procurs its procurements through the a-
procuremant platform.

(3) Notwithstanding  anything
contained in this Act, the CGovarnment
may make rulez, for specifyiang a
saparate procadurs to be followsd by
procurement entities notified under
aub-saction {2} for a~-procuramant
through e-procurement platform; and for
nen-application of other procedure of
procurament to e-procuremant.
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8. Section 18-A provides for s-procursment.
According to Sectien 2{aa} “E-procuremant” means,
purchase of gocds, obtaining of sSarvicez or
undertaking coeonstruction work Dy the procuremsnt
entity through e-procuremsnt platform. As  per
8ection Z(aaa} “E-procurement platforn™ means, a
procuremant platform of electronic madia
comprising of precuremant process  set-up and
managed by  the Stata Government through
integrated, insternet, =nabled procursment tools
incorporated by customisstion. This facility is
not  made  awailable fe  all  the procursment
antitiez unday &the Ast. It iz only such
procurement entitiss which are neiifisd whe ars
eligible to avall the benefit. Even the class of
precuvement iz alse Lo be netifisd. in other
words, the notificsticon should not only contain
tha name of the precurament entity but alse
sheuld indicate the class of procuramant which is
permitted by way of e-procursment. Thiz &~
procurement diszpenses only the paper work, In
Section 2{(1} “Tender Document” means, the set of
papars  detailing the  schedule of  works,

calandar of avents, reguirsament of goodz and
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servicea, technical specifications, procursment
critaria and such sther particulars, as may be
prescribed for ewvaluation and comparisan  of
tender, Fer the purpeose of e-progurement, the
tender papers means set of document ila elestionic
form. In respect o«f a1l other matters the
procuraement entity has to follow ths procedurs
prescribed under the Act g&nd Rulas. However,
sub-ruls (3] provides notwithstanding anything
contained in the Act, it i open to  the
Government to make Rules s@pecifying a separate
procedure to be followed Ifor e-preocursment and
for non-application of the procadure prescribad
undar the Act and the Rules. Tharafore, it is
clear that till the Government makez the Rules,
the existing Rules apply even for e-preocurement.
Unless in the Rules to be framed for
e-procuramant it is asplicitly stated that the
e¥isting Pules would not apply to e-procurament,
the existing Rules does apply for e-procurement
alsa.

%. In the light of the aforesaid statutory
provisgions, what the Legislature intended was to

set-up a singls unified E-Procuramsnt platform

-
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for all procurement entity. The discretion is
given to thes Government to issue 3 notificatien
authorising tha procuramant entity in respact of
a class of  @procurement to  procure  its
procurements through E~procuremsnt platiorm. The
Government iz also autherised to provide a
saparate procadurs by way of Rulas toc be Inilowad
by procurement antities notifiad in Sub-sec.2 for
E-Procuremant threugh e&-Preocuremart platform and
to exclude non-application of the existing Rules
for procurement through E-Procurement.
Therefore, undar the schems, a procurement entity
is not given 2 right to rescrt te E-Procuramsnt
unlass tha Govarnment issues 2 notificaticen
permitting such procurement entity to adopt e-
procurement. Virtually, an e-procurement is an
exception 1o the procedure prescribed for
procurament wundar the Act. Every, procuramant
entity under the Act is bound to follow the
procedure prescribed under the Act and the Rules.
Gnly in the event of Government i=suing a
notification authorising a procurement entity to
adapt e-procursment, such netified procursmant

entity is not under an obligation to follow the

\\V,,
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procedure preszcribed under the Act. It i3 on
record,  the  Gowernment  has  been  issuing
notifications from time to time notifying the
procurement entitiex which could take advantage

of this process of e-procurement.

10. Tha cbject of this amendment providing
for e-procurement is to sae that the tender forms
are available in aluactrouic ferwm., 8¢ that all
persens have an oppertunity to participate in the
tender procesz. This amendment is brought about
in the lignt of sesricus allegations that thare
was an attampt Lo deny tha tender form to
aligible persons, thus rastricting the zons of
consideration, which seriously effected public
interest; It is tu break the monopoly of vested
interestz who constituted cartels and rendered
compatition & farce, and to unde ths said
mischief, this amendment is brought,' which is
timely and well intended. But, at the same time,
this e-tendering itself should not create another
type of mencpoly., Therefore, it is incumbent on

tha authorities to follew the law strictly and

-
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see the object of the amendment is achieved in

lettar and spirit.

11. It i® not in dispute that the Government
has set-up a single unified e-procursmant
platform. It has issued a rotification dated
14.12.2007 Karnataka Gazatte, EBxtrsordinary No.a9
datad 21.1.2008 for e-procurement through a
single unified platferm for all procurements
valued Rs.50 lakhs and above in Karnataka State
Drugs Logistic and Warehousing Seociety with
affact from 14.12.2007. Thareafter, it issued a
notification dsted 26.12.2007 duly published in
tha Karnataka Gazetts Extracrdinary at No.15,
dated 4.1,2006 in exercise of the powers
conferred by Sec.i8-A of the Amended Act,
potifying the implementation of e-procurement
through a singla wnified platform for all
procurements wvalusd Rs.50 lakhs and above in
seven Departments mentioned therein. 8Similar such
notifications have been issued subseguently alsoc.
Admittedly, no such notification has been issued
in respect of Bangalers Devalopmant Authority,

yat by tha Gevernment. It ig in tha background

\-
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of these undisputed facts, the guestion is
whather the E-procurement resortsd te by the
Bangalore Development Authority is in accordancs

with Sec.18-A of the Act.

12. The learnsd 8r. counse! appearing for
the Bangalore Dpevaelopment Autharity, contends
that eonly when a notification 1s  ifssued
parmitting a procurement antity to adopt a-
preocurement, such a procurement ezntity iz bound
to make use of the unified se-procurement made
avallable by ths Govarnmant, otherwisae they are
at liberty to utiliss any cother e-procuramsnt
platforms. 1f thae inftaution of the Legislature
was to leave that liperty to the procurement
entities, they would not have used the words
*Their shall bs a3 s=ingle unified e-procurement
platferm”. The ea-procuremant platform has been
defined as ona set-up and managed by the State
Government. Therefore, the e-procurement platform
set-up by a&any other agency including a Central
Government agency cannet be made use 2f, EHEven
after astablishing a single unifisd g-procuremant

platform, wunless tha procurament oeantity is

b~
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notified by the CGovernment, the procurement
antity is not antitled to adopt s-procuremant
process. In that view of the matter, I do not
find any substanze in the contention of the

learned counsel for the respondents.

13. In the instant ¢asa, admittedly the
Governmant has not issued any notification as
raquired under Sub-zac.(2) of 58c.18-A notifying
the Bangalore fevelopwent Buthority &s one such
procurement entity which can make uze of e-
procurament process. The Bangalore Developmant
Authority commit®ed & zerious arror in reserting
to a-procurament and thus ecting contrary te the
Act and the rules governing procurement of goods
and services. Therefore, the procedurs adopted
is illegal, void ab-initio and without authority
of law. Hence, it is liabls to ke quashed. As
the impugnad notifications are guashed on this
lvgal ground, all the cther grounds urged by the
petiticners are kept open to be decided at the

appropriate feorum. Hence, I pass the following:

V._
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(1)

(2)

(3)

(4]

brn

QRDER

Writ petitions are allowed.
The impugned netifications are hershy

quashad.

Liberty is reserved te tha Bangalore
Development Autharity te appraach the
Government seeking for issue of a3
notification and thereaffer resort to
a-procuramant  process or  in the
alternative to follew the procedure
pragerived undar the Act and tha Rules
For procuring goods and services.

No costs.

sd/=
Tudge



