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IN THE HIGH COURT OF KARNATAKA
DHARWAD BENCH

DATED THIS THE 25TH DAY OF FEBRUARY, 2019
BEFORE
THE HON’BLE MR. JUSTICE G.NARENDAR

WRIT PETITION No.107&618/2018 [GM-TEN

BETWEEN:

IMEAM SHIYAPUR,

5/0 MEHABOOR SAB SHIVAPLUIR,

AGED ABOUT: 45 YEARS,

OCC: BUSIMESS, R/ MAKKALAGERI,

TQ: GOKAEK, DIST: BELACGANT: - PETITIONER

(BY SRI HEMANTH CHANDANAGOUDAR, ADYOCATE]

AND:

I THE STATE OF BRARNATALA,
REPRESENTED BY ITS SECEETARY,
DEPARTMENT OF MAJTOR [REIGATION,
WM.E, BUILDEING, BEMGALLIRU-2L.

THE EARMATARA NEERAVARL

MIGAM LIMITED [KMML],

COFFRE BUARD BUILDEMC,

4TH FLOOE, DR AMBELRAR VEREIFHL
BEMNGLALRL-S60C0T,

BY IS MARNAGING MRECTCR.

Lo

i, CHIET EXGINEER,
EARNATAKA NEERAVART NIGAM LIMITED,
BELAGAYVE NX!TH. bELAGAVL

EXECUTIVE ENGINEE,

KEARNATAKS NEERAVARI NIGAM LIMITED,
EABARKAV DIVISEON NOLS,

KOLLALGE, GOESAE TALUE,

BELAGAVT DISTRICT

:l-



0=

5. M/S.MEIL-PVRPL (JV),
HAVING ITS ADMINISTRATIVE OFFICE AT:
S-2, TECHNOCRATS INDUSTRIAL ESTATE,
BALANAGAR, HYDERABAD-500 037,
REPRESENTED BY ITS AUTHORISED SIGNATORY,
SRI SUDHEER MOHAN T.V. ...RESPONDENTS

(BY SRI RAVI V.HOSAMANI, AGA FOR R1,
SRI S.S.NAGANAND, SR. COUNSEL FOR
ERI G.K.HIREGOUDAR, ADV. FOR R2 TD R4,
BRI K.L. PATIL, ADY. FOR RS, ADVOCATE)

THIS WERIT PETITION IS FILED UNDER ARTICLES 23 AND
227 OF THE CONSTITUTION OF INDIA PRAYING TO QUASH THE
IMPUGNED TENDER NOTIFICATION DATED:05.11.2018
BEARING NOLKNNL/GRBCC Div-3,/ DB/ Salagpur-
Lis Tender/20158.19/3, ISSUED BY THE RESPONDENT WN(v4
VIDE ANNEXURE-"B" AND ETC.,

THIS WRIT PETITION COMING ON FOR ORDERS AND THE
SAME HAVING BEEM HEARD AND RESEFVED FOR
PRONODUNCEMENT OF ORDER ON 2000220149, THIS DAY, THE
COURT MADE THE BOLLOWING:

OFDER
Heard the learned counszl for the petitioner, the
learned Additional SGovermnent  Advocate,  learned
counsel for the Board i.e.. respondents 2 to 4 and the
learned counsel Senior Counse! Sr 5.5 Maganand, on

behalf of the impleading 5t respondent.

2 The petitionier has snught for the following reliefs:

*i) Quosh the impugned Tender Nodfiootion
cated D5 112018 bearing  No KNNL GRECC D
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5/DB/ Salapur.LIS/ Tender/2018-19/ 3, issued by the

Respondent No.4 vide Annexure-B,

i) Grant such other relief’s as are deemed
fit and necessary under the circumstances of the case

including the cost of this writ petition.”

3. The petitioner has impugned the tender
notification dated 05.11.2018 inviting bida for the
purpose of executing on a turnkey basis the work of
survey, inveatigation, design, supply, installation,
testing and commissioning of head works and five year
operation and maintenance of head works incloding all
appurtenant structures, pipe line. raotors witn pumps
and electro mechanical works including providing
switch ward eqguipments, 220 KV transmission line

under “Salapur - L 1 5% on a Turn-key basis.

4. Annesure-B is the impugned notification and the
nate tr the description of work states that the estimates
prepared as per the 2016-217 BR rates and as per the
taxation svsiem prior o 01.07.2017, The bidders are
further potified wender the instroction No. 3.1.1, thai the

bidders «an access and download blank documents
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through e-procurement between 05.11.2018 onwards
upto 4 p.m. of 19.11.2018 on payment of the prescribed

fee.

5. The value of the work has been fixed at 30,851.39
lakhs. In other words, about 308.52 crores and as per
the instruction No.3.1.6 the bidder/contractor bidder
wis required to deposit g sum of BEs 308.52 lakhs by
way of earnest money deposit, Under clause 3.1.2, e
bidders are also made known of the et ol a Pre-bid
meeting, to be held on 15.11.2018 at 11 a.m, and thev
are further instructed that the queries if any should be
sent at least a week in advance by the intending bidders
to the Executive Engineer, It Iz furtner made known
under clause 3,14 that Cover 1 j.e., the Technical hid
would be opened in the office of the Chiel Engineer Le.,
the 3 reapondent on 200113018 at .30 p.m, Under
claase 31,5 it i3 made kuown that the Cover-I1 i.e., the
Financial Bid would be apened in the office of the Chief
Engineer after approval of the technical bids. Clause

3.1.8 stinulates that all NECoSSATY



-5-
certificates/documents had to be scanned and attached
to e-tender document. Clause 3.1.11 stipulates that
prior to the awarding of the work the Lowest (L-1) bidder
should produce the original documents in support of
the uploaded documents along with the e-tender
documents and in that, if he fails to do s0, the L-1 bid
would be treated as a non-responsgive bid as per Rule 26
(4) of the Karmataka Transparency In Pablic

Procurements Rules, 200 (for short ‘the Buiza’

3 Under instruction 4 pertaining ta pregualifcation
criteria, it is made known that infending bidders can
submit bids az individuals or joint venture and may also
tie up with pump manefactaress o It is further
stipulated that such joint vemuare /He vpis to be formed
prior to the bidding. Clavse 4.2 further stipulates that,
in the cvent of @ intending hid being & joint venture,
then &t leaat one of the joint venture bidders in the last
five wvears, mniat heve executed one auch similar work
cosvng 6ot less than 500 of the present tender amount,

That the work so0 executed ought to have included
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execution of Lift Irrigation Scheme consisting of jack
well, raising main, pumping machinery, transmission
line, switchyard, delivery chamber, etc., and a work

done certificate should be obtained.

¥ Clause 4.3 stipulates thet the annual turnover the
of the intending bidder or the joint venture entity shall
be at least 308.531 crores in any of the two fAnoanoal
years during the last Gve vears. Clause 4 4, 4.5, 4.6,
4.7 and 4.8 stipulate further pre-guakification criteria,
Clause 5 pertains (o the financial bid, Clauze & lars

down the general conditions.

B, The petitioner hes produced the registration
certificates  at  Annexure-A, A perusal of which
demonstrates that he oorepstered as oa Category 2
contractor and as per the lender conditions, he iz not
even eligibie to evern submat a bid or participate in the
tendering process, as only Category-1 contracltors have
been invited to submit ther bids as individual bids or

bint bids,  Anpexure-C o is the extract of the Website
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whereby the last date for submission has been extended

from 19.11.2018 to 22.11.2018.

9. It is contended by the learned counsel for the
petitioner that the petitioner is a prospective bidder and
that only on account of paucity of tme and due to
reduction of the time by invoking provisions of Section
17 (2] of the Rules, the pettioner stands deprived of an
opportunity to participate in the tender. On being
pointed, that the class of contractors who ane mvited o
participate in the bidding proczsz are Cotegory-i
contractors, He would contend that not only individaal
bidz but joint bids have also been made permiszible and
that if sufficient time had becn gratited, he would have
made attempts 1o tie up with a thoad periv and make an

attempt o participate in vhe tender process,

10, It 15 contended by the learned counsel for the
petitionsr that mere 15 aavs’ tme period iz provided
which 15 contrary to provisions of Rule 17 which

stipuletes that in respect of tenders whose value s in
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excess of Rs.2 crores, 60 days’ time ought to be
provided for the participants and hence, the reduction

of time is arbitrary and is liable to be set aside.

11. It is further contended that the tender notification
and pre-qualification criteria stipulated therein are not
only tlegal but tedor made to suit the joint venture bid
by PVRE Projects and M/s. Lakshmi Civil Engineering
services, It is further contended that as alleged by e
petitioner, the joint venture entity has  emerged
successful and hence, it has fo De inferred that toe

allegations of malafides stand proved,

12, He would further contend thet the order of the
competent authority exercising powers under sub Rule
(2) of Rule 17 of the Rules siands wvitiated as the
authoerty has not recorded any reasons for reducing
time nor has the authority exactly stated the reduced
tirme,  He would avite the asttention of this Court to
Annesure-E3 produced by the respondents 2 to 4, along

with their statement of chjections, filed in the Court on
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03.12.2018 to draw support for his twin contentions
that the competent authority has not stated the reduced
time nor has it recorded the reasons for reducing the
time. It is contended that the authority ought to have
recorded detailed reasons for reducing the time contrary
to the provizions of sub Rule (1) of Rule 17 of the Rules,
This being the only point of some substance, it was
queried as to whether the provision contemplates anes
quasi-judicial or adjudicatory function by the competent
authority under the provisions of under Rule 17 (2], to
which it was fairly conceded that it is nof adjudicatory
in nature as the competent auvthooty nedther decides
any lis nor the rights of any narti=s and at a pre-
invitation stage at which point of time no rights are
created. [t 15 & stetutory requirement, if not complied,
will vitiate the process, thereby rendering the tender

invitation a oullity or a ztil! born, proceeding,

13, The learmed counsel for the petitioner would place
reliznce on two rulings of the division bench one

reported mr 2015 (2] KLT 234 [KARNATAKA POWER
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CORPORATION LIMITED, BANGALORE VS. PRODIGY
HYDRO POWER (P) LTD.,) and another unreported
judgment to buttress his contention with regard to non-
recording of reasons and reliance is placed on the order
rendered by the division bench in W.P.No 40586 /2017
(FIL} in suppaort of his contention that it is mandatory o
stipulate the reduced time in the order itself. This
Court has perused the ruling reported in 2015 (2§ JTLT
234 wherein at paragraph 13, the division bench has

observed as follows:

13, Bo far oz the seoond point iz concerned,
the original records produced by the KPCL is
verified by ws, The Manoging Director has
only signed the fender notfication as if he (s
approving the same, Bul ke has not essigned
any reassils o redece the fime, When there (s
no erder passed by the Manoging Director
recording the reasons for reduction of time in
the uswal course, if ne has only approved the
notificetion, i cannot be contended by KPCL
or by the other appellant that there s an
order writing by the Managing Director for
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reduction of time as contemplated under sub-

rule (2) of Rule of the Rules”

14. From the above, it is apparent that in the facts
obtaining in that case, on perusing the files, the Hon’ble
division bench found that there is no compliance with
the mandate of sub Rule (2], In that, no reasons have
been recorded and the Managing Director has merely
appended his signature o the fle/note put up, Tn the
instatt case, thers 12 no dispute o the fact that the
competent authority has by independent profeedings
dated 31.10.2018 approved the reduction of time under
sub Rule (2] of Rule 17, Hence, the said proposition of
law as laid down by the division hench is inapplicable in

the factz of the instant case,

15, As regards the other limb that the number of davs
by which the perod is reduced oupght to be stated, this
Court. fAnads the zame to be contrary to the very
provision itsell, Sub ale [2) of Bule 17 reads as under:

Sy reduction in the time atjpadated under sulr e
f1) fes 10 be spectfically authorized by an aethority
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superior to the Tender Inviting Authority for reasons to

be recorded in writing.”

16. On a bare reading of the provision, what can be
inferred is that there is no mandate under provision
calling upon the aufherity fo sfipulate the number of
davs by which the time stipulated under sub Bule (1]
can be reduced. In fact, from the use of phrase
‘specifically authorised’ what one can aafely deduce is
that the authority, for reasons to be recorded has te
accord permission or authorize the reduction asz
proposed by the tender inviting authority and it 15 not
open nor ie the authority called upon to fix the amount
of time to be reduced. This Cowurt holds so 1o view of the
fact that, if it is to be consirued rhat the competent
authority under =ub Rule (2 is required to specily the
reduced dmee, then it would virtually be required to
evaluate the entire technical aspects of the contract and
seek justification from the tender inviting authority,

thereby cooverting the process into an adjudicatory
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process, which is neither the scope nor the ambit of sub

Rule (2).

17. The learned counsel for the petitioner would place
reliance on the order passed by the division bench while
disposing of W.P.No.40586/2017. Learned counsel
would teke this Court through paragraph 9 of the said
order which reads as under:

The oroer o clearly arlsirory, Therefone, the onl=r

dated 21.OF7.3HNNT cannct he susbtmned m Imzo

Hence, i &5 wunnecesscry fo exsmine e oher

contentions wrged by tha ladomad counsels gppeaamng
Sor the petitioners. They are Bept open,®

158, From a reading of the above highlighted portion, it
15 not apparent as to whether the same is the dicham or
the rotio decidendi of the said judgment. On the
contrary, it appears 0 be an observation. This Court
constriees it so in the light of the interpretation placed
by it on sub Bule (2], [n this regard, this Court places

retianee on the law laid down by the Hon'ble Apex Court
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reported in AIR 2011 SC 3056 (ARUN KUMAR
AGGARWAL VS. STATE OF MADHYA PRADESH) with
regard to the binding effect of observations and on
another ruling of the Hon’ble Apex Court with regard to
precedents and the ratio of a decizion, reported in
[2013 (15] S8CC 414] ([ARASMETA CAPTIVE POWER
COMPANY PRIVATE LIMITED VS, LAFARGE INDIA

FPRIVATE LIMITED.

19, Learned counsel for the petiboner would also
vehemently contend that the procesdings under avb
Eule (2] of Rule 17 iz not by the competent wathority,
He would contend that the 39 respondent i= not the
immediate superior to the fender inviting authority, To
draw sustenance for the contenticn, he would invite the
Court’s attention 1w Annexure - B, the tender
notificatinon  ana: would peint gut that the tender
naotification has been iesusd on behalf of the Managing
Dircctor, In view of the same, the immediate authority
is tive Board of DHrectar, the 29 respondent and hence,

pnn that grounrd also, the proceedings under Bule 17(2)
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stands vitiated, as it is not in compliance with the
mandate of Sub Rule (2) of Rule 17. This Court has
perused the notification Annexure-B. The notification is
issued by the 4th respondent and it is not disputed that
the 3 respondent is the immediate superior to the 4o
respondent. In that view of the matter, the said
contention reguires to be rejected and is accordingly
rejected. In this context, this Court would alan prefer 1o
draw an analogy., Under the Business Transactinns
Rules, all actions and the orders of the Siate
Government are issued in the name of the Hon'hle
Governor. If the contention on behalf of the petitioner is
accepted, then it would resuelt in an anomalous
gituation. Hence, the said contenticn requires to be

rejected and is sccordinghr rejected.

20, Mow, the ornly aspect of the said decision that
requires to be anawered g2 as to whether the competent
authority has recosded its reasons in support of its

conclusicn.
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21. The request for reduction of time has been made
by the tender inviting authority vide Annexure-R2.
Under the said representation, the tender inviting
authority has set out four reasons for the purpose of
requesting that the fender process be exempted from
the application of sub rule (1) |b) of Rule 17, Firstly, it
iz atated that the government has @ accorded
adminiatrative approval for execution of the peoject
known as Salapur Lift Irrigation Scheme on a torniley
basis. That under reference Na 2, a aimilar request was
made for reducing the time period and pursuant to that
under reference No.2 and as the same was approved, a
notification inviting tenders came to be issued under
reference Mo.4, But, on account of announcement of
assembly elections and coming into force of the Dode of
Conduct, the notification dated (79,03, 2018 inviting bids
was soreed o be cancelled and lastly, it 15 submitted
that the head wosks are required to be urgently

execuled and hence, the regquest for reduction of time.
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22. What one could gather from the above is that the
second respondent had issued a similar notification
inviting bids but subsequently the notification had to be
cancelled on account of the election being announced
and the Code of Conduct being enforced. Thus, this is
nat the first time that these works have been notified fo

the public at large for execution.

23, On a perusal of the proceedings of the compeatent
authorty produced as Annexure-R3, it s idicated that
the comperent authority has perused] the aforenoted
request of the tender inviting authority and the material
accompanying it. It is appaient that the competent
authority is alive to the fac’ of ths administrative
approval accorded by the povernmernt for execution of
the projeci as early as in March, 2018 and also to the
fact of the tender notificetion inviting bids iasued on
13032018 ang  the publication of the tender
notification in the regional daily newspaper and the
Disirict and State tender bulletin and the publication in

the Trade Journal on 21.03.2018. It iz also alive to the
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fact that even on the earlier occasion, a similar request
under Rule 17 (2) was made and granted under the
proceedings dated 09.03.2018. It has also recorded
that there is an urgent requirement to commence the
execution of the project in an area which is drought
prone, It is alse recorded that there 12 a demand by the
elected representatives of the region for wurgent
implementation of the project. [t is alao indicative of the
fact that the competent authority has alzo looked o
the report submitted by the Execulive Engincer for
speedy completion of the procesa.  Therenfier, it hes
lastly concluded that it has taken note of the above
factors and thereafer the competent authority has
authorized the proposal as sct out by the tender inviting
authority. It bas furtber directed ithe tender inviting
authority to compiy with the conditions stipulated
unders the proseedings dated 22.05.2018, 1t cannot be
contended  thet  the  reasons  recorded  ought to
Judgmental 1 nature and if any interpretation to the

conlray 15 edopted it would render nupgatory the phrase
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“specifically authorised” used in the sub-rule (2) of Rule
17. In the opinion of this Court, a mere expression of
the Competent Authority, recording satisfaction with the
reasons set out by the tender inviting authority would

amount compliance with the mandate of sub-rule (2],

24, From the above narration, it is apparent that the
competent autherity has applied ts mimd to the request
of the tender inviting authority under Ruls 1702} and
thereafter for the reasons set out and recorded it has
authorized the proposalfrequest of the iender inviting
authority made under sub rmle 2] of Rule 17 and
thereby, has exempied the process from complying with
the rigor of sub rule (1) of Rule 17, It also reguires to he
added that guestion of sufficiency of reasons is not a
ground which is agitated by the petitioner. Be that as it
may, 35 noted oarlier, the fbnction discharged by the
competent  autherice being  neither an  adjudicatory
function nor & goas: jedhicial function, it can be gainfully
stated that asufficiency of reasons cannot be a ground 1o

tmpugn such authorization. Thus, it can be safely
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concluded that the authorization is more on account of
a subjective satisfaction arrived at by the competent
authority after assessing the objective material placed
before it and which satisfaction has been reduced to

writing and recorded as reasons,

25, The learned counsel for the respondents would
contend that the writ petition s lable to be rejecisd on
the ground of suppression of relevant facte alone, He
would contend that the petitioner has no nght mmuchless
any wvested right to even participate in the tender
process and thereby would goestion the locus standi of

the petitioner to maintain the instant writ petition.

26. It is contended that the project 15 conceptualized
with the aim of providing rtigation facility o a
commeand area of 13000 hectarez in Mudhol and
Badami taluk of Bagaikot districts and Ramdurg talulk
of Belagovi  distoict by lifting  water  from the
Ghataprabha river and the above process has to be

complewzd in the current financial vear for otherwise the
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budget earmarked for the execution of the said project
would lapse and the funds would become unavailable
unless the process is finalized. Learned counsel would
in fact contend that if the process is not completed and
the implementation of the Scheme commenced, it would
affect the lives of thousands of farmers in the aforesaid
three taluks. That the project is conceived in the larger
interest of the public and the larger public interest muast
prevail over the private interest of the petitioner, that
tog, one whe is not even gualificd to participaw: in the
process.  He would further contend that the speedy
execution is necessitated on account of faidure of huge
number of bore wells in the region and on account of
the persistent demands by the elected representatives.
It is further cortended that the tegder notification has
been again republiched 1 the State tender bulletin on
07.112018, s copy of which is produced as RE-6. He
would further submit thar the tender notification iz also
publizned in the Indian Trade Journal on O7.11.2018

and that ifepder notification has been  given  wide
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publicity by publishing the same in leading English and
Kannada newspapers. It is submitted that in a span of
9 months, the same project has been tendered twice
and published twice in the Trade Journal and leading
newspapers and the State and District Bulletin Gazette,
That it iz not the case that the notification inviting bids
iz made for the first time and the petitioner had not

made any attempts despite the lapse of several montihs,

27, It iz submutted that an interim order came 9 be
granted by this Court after the fender pofification wag
opened on 24.11.2018 and verificaiion of the TMID hag
been completed on 27.11.2018 and the exercize of the
verification has alse been completed by the 4B
respondent by addressing communicetion to the various
authorities to verify the work done by such of those

bidders whose technical bids were found to be in order.

28, He would furthe: contend that the writ petition is
actuated by malafides and that the petitioner is not

even Gualified to bid and that this Court cught not to
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even venture into adjudicating the contentions at the
instance of a person who does not even possess the
qualification to participate in the process. He would
also rely on the observation of the Apex Court rendered
in the case of COMMUNICATION NETWORKS (F) LTD.,
VE. U O T 2008 I6 SCC 215 wherein the Honhle
Apex Court was pleased to hold at paragraph 40 as
uncler:
"When the power of judicor] reciew &5 troshed in the
matters relating to fenders o anaend. of opRiracts,
certain special features howe do b considered. A
cortiiact (5 G commerci! Dassection ord Seadieeding
tenders and  awarding  contracts  Gre ossenbally
oormrmerciod functions,. In such ooses, ponoipbes of
equify and aofural fisios stay @ o disteace, [ the
decision relating t auand of controcts i bongfide and
i in publi weterest, courts will not ceercise the powser
af feelberl raview and rderfere eosn (5 8 i eeepled

Jor e sose of orgereend ool there 5 oo procedurd

et T 7o el

29, He woclkd aiso take exception for the Court having
verilured 1o examiae the validity of the contentions
reised by the petitioner and he would contend that the

ingtant peiiton not being a public interest litigation,
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this Court ought not to hear the petitioner as he is

neither a participant nor is he qualified to participate.

30. Per contra, learned counsel for the petitioner
would contend that as the notification allows joint bids,
he intended to team up with the party who was
proposed to be brought on record as petitioner No.2 and
that the proposed petiioner No.2 15 a Category-l
contractor and was entitled w partcipoate o the

PTaCesssE,

1. It is no doubt true that BEn application was
preferred by the petitioner to bring on record one
Venugopal Darur,  Propricter  of Mjis.  Avinash
Construchons, as the second petitioner, There is no
dispute thei the swmid application was made on
18,12.2018 and this Cewrt by order dated 07.2.2019
after taking noteé of the sinpular fact that, the very
application is made lopg after the opening of the
techaical bids comcluded that there 1s no bonafides in

the zaid aitempt and the application was rejected by a
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detailed order dated 07.02.2019. The petition was listed
for hearing on 13.02.2019 on which date the petitioner
made a request for grant of adjournment on the premise
that he intended to prefer an appeal against the orders
rejecting 1A No.2 Hence, hearing was adjourned to
19.2.2019 and on the said date, matter was heard and
adiprimed o 20.2.2019 on which date hearing was

concluded and judgment was reserved.

32, The learned Seror Counsel has placed reliance on
the ruling rendered in the caze of INIMAN HUME PIFE
Co., LTD., V. BANGALDEE WATER SUPFLY AND
SEWERAGE BOARD reported 1n LR 1920 KAR 1153)
to contend that the application for impleadment of the
party a3 a second pelitioner ia merely an attempt by the
petitioner ve improve his case 85 a prospective hidder
after the last dae for evaluaiion of the qualifving criteria
and he weald submit that such an approach is
impermissible ard capnot be the ground for accepting
the case of even a failed tenderer and in the instant

case, the prtitioner ia not cven a participant. There is



- 026 -
substance in the contention advanced by the learned
senior counsel. There is no dispute with regard to the
fact that the petition is initially filed by a person who is
not qualified to participate in the tender process.
Learned senior counsel would submit that the highly
belated attempt is nothing but an after thought by the
petitioner to stall the project envizaged in  public
interest. He would draw the attention of the Court to
the petition pleadings in support of the above
contention. He would contend that there '8 not =ven a
whisper about the entity who was sought te be brought
on record and showcased as @ partner to submit a joint

bid.

33, A perusal of the writ pleadings bears out the
submission made by the leamed Senior Counsel. There
is not even a waisper with regard to the improvement
now sought to be made fo the case of the petitioner,
The petitioner dees not even make a statement that he
haz identified a partner and which entity is capable and

iz gquafificd to submit a bid and rightfully participate in
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the tender process. The said fact assumes significance
in the light of the allegations regarding lack of bonafides
on the part of the petitioner and also goes a long way to
substantiate the contention that the petitioner is even
ineligible to participate in the tender muchless maintain
the writ petition. This Court is also of the opinicn that
some sanctity or bonafides could have been attached to
the inatant writ petition, if the petitioner had pesscsaed
the bare minimum qualification of being a Categorv-1
contractor. But, a belated attempt 12 made by way of
the application to cure the material defect of sligibility o
maintain the writ petition as on the date ol filing of the
writ petition.  Assuming that the proposed second
petitioner was really keen to participete in the process,
he should have been the oerson who should hove
approached the Court as bhe alteast possessed the
threshold qualification of being 8 Catepory-1 contractor
and if the writ petition bad been at his instance and had
it been pleaded on the date the writ pedtion was

institui=d that the parties intend to bid as a joint
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venture unit, the case canvassed by the petitioner
would have been believable. The instant litigation at the
instance of a person who does not even possess the bare
minimum qualification or the threshold qualification

has to be termed as one which lacks bonafides.

34, Apart from the above, as noted supra by this
Court the qualification of Category-1 contractor alones is
not the sole pre-qualification criterda in oot the pee
qualifying criteria stipulates the execution of & contoact,
whose value is at least equivalent to 300 of the voiue of
the tender amount, One other pre-quabfying eriteria
that iz stipulated is with regarnd to the annual turnover
stipulated in Clause 4.3 and the experience of executing
particular type of work siipulated in Clause 4.2, There
is not even a single plea in vither the writ petition or in
the imprelading application  demonsirating that the
petitioner or the propnsed petitioner posscssca such
pre-gualifying criteria. The petitioner has also not made
ot a cepe that even jointly the petitioner and the

proposed petidoner posscas such pre-gualifying criteria.
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35. In the totality of the reasoning set out above, the
only inescapable conclusion that this Court can draw is
that the instant petition is a travesty of justice of the
justice delivery system, at the instance of a person who
has no locus standi o maintain the petition as an
aggrieved person as admittedly and az conceded by the
counsel for the petitioner that the instant petition iz ot
a public interest litigation but one advancing the causs
of an aggrieved individual, As noted above, no material
has been placed by the petiticher to demeonstiate that
cither individually or even iointly the petiticner and his
propoacd partner posscss tho pre-qualifying criteria as

set out in the tender notification.

36, In that wview of the matter, by no stretich of
imagination «can the petitoner be classified as an
aggricved person whe s entitled to maintain the instant
writ petition. . The observations of the Honble Apex
Court in the case of PRESTIGE LIGHTS LTD., V&
S14ATE PANK GF TWDIA reported in [2007F) 8 8CC 449)

rguarcly applies to the facts and circumstances of the
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instant petition. The Hon’ble Apex Court at paragraph

35 of the said judgment has held as under:

“Tt is well settled that a prerogative remedy is
not a matter of course. In exercising
extracrdinary pewver, therefore, a writ court will
indeed bear | mdnd the conduet of the porty
who is fmoking such jursdickon. F the
appliceent does  not disclose full focts  or
suppreased relowarnl matenals or is othernise
guilty of misleading the court, the court mEy
digmizs the action without odiedicafing  the
mictter.  The mle hos been evolved i forger
public interest o deter arscmaions  [ifaants
Srom abusing the process af oowrd by decshing
it The pery basiz of the weai junzdictun festa
in diseclngsure of troe, compiote end carmect facts
If the materal focks are pot condidly stated or
are suppressed e oare disorted, the oery
Junctioning  of the wit couns  would e
impoaaibe

37. It is not tne case of the peiftioner nor can it be,
that the tepder canwe as balt from the blue or that the
tender invditation iz shrouded im secrecy. The
proceedings under Rue 17(2] and the approval produced
AS  Annexures 3 and R2 respectively, clearly

demonsirate that the tender was published on all earkier
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occasion in March, 2018 itself, and the execution of the
project or rather the intention of the respondent to
execute the project has been made known almost 8 to 9
months prior to the impugned tender notification. The
same has been made known to the public at large by
way of the earlier publication in March 2018, The
publications have been carried out in the Indian Trade
General in leading newspaper and District  gazetis
bulletin. If that be so, then the plea of the petiticner
that he is handicapped by th: shortened or reduced
time iz absolutely baszeless. M he wis  penuine
contender, he would have certainly made preparations
immediately after the cancellation of the earlier tender.
Though he had 8 to 9 months time, he was unable to
stitch 8 partneiship and make a joint bid. This only
goes to demonstrate Lhe leck of hona fides on the part of
the petitioner and the reduced time 15 sought to be
made out as the debilitating factor which has hindered
or hapdicapped him from parbcipating in the tender

process, The intention of the respondents to have the
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work executed on an urgent basis is made known to the
world at large and this can be inferred by the reasons
recorded wherein it is stated that even on the previous
occasion i.e., on 09.03.2018, the tender inviting
autherity had sought for and the competent authority
had reduced the time pericd on the previcus occasion
algn. These are also the facts which amply demonstrate

the indelent and lackadaizsical attitude of the neiitioner,

35, In the light of the above said facts, this Court s
censtratned  to infer that the instant perition iz
motivated litigation and the petitioner can by no stretch
of imagination be considered a genuine contender and

the instant petition is vitiated by mala fides,

39, In view of the above discussion, this Court is of
the consider opinen thet the peliton absalutely lacks
bonafides and iz o be termed sz a unscrupulous
attempt by the pelitoner to  delay & project
conceptualized in larger public interest and hence, the

petition stands dismissed
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40. The petition stands dismissed with costs. Costs is
quantified at Rs.25,000/- payable by the petitioner
within four weeks from today. The costs shall be
deposited into the account of the Advocates’ Association
Library Fund, High Court of Karnataka, Dharwad
Bench, Dharwad,

(5d/-}
JUDGE
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