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IN THE HIGH COURT OF KARNATAKA AT BANGALORE
DATED THIS THE 4™ DAY OF FEBRUARY, 2008
BEFORE;
THE HON'BLE MR. JUSTICE ANAND BYKAREDDY
BETWEEN;

Spanco Telesystems and
Solutions Liruted

A Company incorsonated
undar tha Froviziens of the
Comparaes Ast, 1956
Heving its Regictered Cifice
at Spanco Hewse, Plot No, 122/
B. 8. Deosin Marg, Decnar
Mumbai-4100 0B
Represented by its

Senior Manager (Sales)

Mr R Vyay Kumar

Also havnip s Branch Office at
Spanco Telesystams and
Solutions Limited

Unit No. 302, House of Lords
15-16, St. Marks Road

Near State Bank of India

Bangalore-560 001 ..  PETITIONER

(By Shri Narasimha Murthy, Senior Advocate
for Poovayya and Company, Advocates)

AND;

1. The State of Kamataka
Depertment of Personnel and




Administrative Reforms (AR)
M. 8. Building

Dr. Ambedkar Veedhi
Bangalore-560 001
Reprasented by its

Secretary to Government

2. Centre for e-governance
A society registered undsr the
Kamsiaka Societies Registration
Act, 1960 and estublished by the
Government of Kamataka
Under e-governance Secretenial
Deparimes of Personne! and
Admirdsteative Referms (AR
Room to. 108, 1 Flocr
M. 4 Enilding
D1, Anibediar Veedha
Bangalora-560 601
Represented by its
Clnef Execative Officer

3. Softwars Technology
Parks of India

A Somsty registered under the
Provasions of the (Indian)
Sucieties Registration Act, 1860
Having its registered Head Office
& STPI Electronics Niketan

6 CGO Complex, Lodi Road
New Delhi 110 003
Represented by its

Director General

4. United Telscom Limited
A Company ingorporaied under
the Provisions of the
Companies Act, 1956
Having its registered office at
184/19, Doddaneckundi
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Industrial Area, I Phase
Mahadevapura Post
Bangalors-560 048
Represented by its
Managing Director

5. Tulip IT Services Limited
A Company incorporated
under the provisions of the
Companies Act, 1956
Having its registeved office
gt C-160 Okhla Industrial Aa=a
Phase 1, New Delhi-20
Represenied by ils
Managing Mhursotor

6. Bhasat Elsctrorics Lamited
A company ‘ncorporated
under the srovisions of ths
Companies Act, 1956
Having its regisiered office
at Nugavera, Cuter ring Road
Bangalors- 560 (45
Reprasented by its
Maraging Director

7. Relhimnos Communications
Limited, A company
incorporated under the
provisions of the
Companies Act, 1956
Having its registered office
at Reliance Communications
Limited, Dhirabhai Ambani
Knowledge City
Navi Mumbai 400 709
Reprosented by its
Managing Director




8. ITI Limited
A Company incorporated
under the provisions of the
Companies Act, 1956
Having, its registered office
at IT! Bhavan, Doorvaninagar
Bangalore-560 016
Represented by its
Managing Director ... RESPONDENTS

(By Shri, Sheshidhar S Keimadi, High Court Government Pleader
for Respondent No.!, Shri. Udays Holla of Holla & Holla,
Advumfmkmpmdmﬂﬂnz Shri M. Kamnakeran Advocals

for Respondent No.3, Swn Chelapathy and Shei  Srinivas,
Advumfnrﬁnirpmdwﬂni,ﬂiﬁ 5. V. Prakash, Advocate for

Responden: No7, Respondent No 6 — Served, Respondents Nos.
5, B - Acknowledgment not yet retumned)
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This Writ Petition is filed under Articles 226 and 227 of the
Constituiion of India, praying to direct the Respondent No.1 and
Respondent No.2, to reevaluate the technical bid submitted by the
petitioner in Coverdl of its Bid and futher consider its
Commercial/Financial bid provided in Cover-lIL

This petition having been heard and reserved and coming

on for pronouncement of onders this day, the Court delivered the
following -




ORDER

Heard the counsel for the parties.

2. The factual background to this petition is a5 foliowa:

The petitioner is & company incorporeted under the
Companies Act, 1956. It iz engaged in providing
telecommunivation  gystems  iategrstion and  information
technology scrvices. 't is sad to wndertake turnkey projects in
networking, =part from imumereble other services. The petitioner
hes provadsd dotails of the several projects undertsken and
succersfully execusad, to establish its track record. The petitioner
has alse provided details of the leading companies in the world
from  whom, the petitioner derives its technology. Tha
Governmant of India through the Ministry of Commumication and
information Technology, has under the National E-Govemance
Action Plan (NEGAP) intended to create & nation-wide net-work
and in this endeavour various initiatives @and projects are
envisaged. In this regard, guidelines for establishing the State
Wide Area Network have been issued. The State of Karnataka

intending to introduce the system of Kamatake State Wide Aren

=

—— e



Network (hereinafter referred to es the ‘KSWAN' for brevity),
wherehy all Governmental departments within the Stale of
Kamnaiaka are connected clectrenicaily At all times,
facilitating  imter and intra depertmentsl  communications
effortlessly, the object was o  modermze the
commumication infrastracture of the Govemment of Kamataka. It
envisaged establishing video, voice and data communication
aaross the 27 districts of Kamataks State including all its talukas,

at the biock Jewvel.

3. The Government of Kamataks had by an order dated
07 62003 constituted a “Network Steering Committes” ("NSC
for shert) to oversee the implementation of SSWAN, apart from a

LA i the South Block of Vidhana Soudha, Bangalore,

consisting of eight members.

4.  Tnthis regard, the Government of Karnataka established the
Centre for e-govemnance, 8 Society registered under the Karnataka
Societizs Registration Act, 1960, the second respondent herein
This was it terms of the puidelines issued for the implementation

of KSWAN, Respondent no.2 was accordingly designated by
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the Govenmment of Kamataka as the “implementing agency” for
the implementation of KSWAN and other e-governance projects
fanded under the Mational e-governance Fian, a7 per Govornioent
order dated 5112005 (Amerure-Rl of the sialement of

objections of respondent no.2).

5.  Reepondent no.3 M/a Softwars Technology Parks of India
(STPI, for brevity) 18 registered sz a Supiaty under the Societies
Registraion Aot 1860 and iz set up by the Ministry of
Commennation: and Information Technology, Covernment of
Indéa, in the vear 1991 with the cbject of promoting Software
sxports from India and in that direction to provide technology
assassment and professional training services to set wup and
manage infrastructural facilities in the country. Respondents 1
and 2 lied eppointed this respondent a5 their consultant for its
KSWAN Project,

6 By an advertisement dated 1.6.2007, respondent no.2 had

issmed a public advertisement inviting tenders for the salsction of

a Network Operator for setting up the KSWAN. The invitation to

tender, or the “Request for Proposal” (RFP, for brevity), was to
=
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be @ “Three-cover” tender process the pre-qualification
documeniz were to he submifted in cover ao.l, tia iachnical
qualification documents were to be subraitted it cover 1o.2 and
the commercial {financial) bid was to be subwmitted i cover no.3.
The pioject was proposed on 4 “Build-Own-Operatiee-
Transfer (BOOT) busis.  The successful bidder was required to
build the project, cperals it Tor a veriad of fve years and transfer
it to the Government of Kamataka Payments wers to be made by
the Government vnder & service level agreement, in installments,
The petitioner,along with respondents 4 to 8 had submitted their
bids by 10.8.2007. G 18.8.2007, the said bidders had assembled
g the imvitation of respondent for the purpose of choosing two
from &mongst them, by lotery, who in tum were to ereqt radio
towers fur certgin demonstration tests thet were proposed to  be
performed by all bidders, ot Mangalore and Mysore, on

26.8.2007.

7. The second respondent had constituted a Tender Scruliny

Commitiee, by an onder dated 28 52007, as contemplaied under

Section 10 of the Kemataks Trensparency in Public Procurements

S




Act, 1999 and Rules 2000(KTFP Act, for brevity) consisting of
the following!
1. Secretary{e-governance), DPAR{AR) - Chadrman

2 Principal Searetary to Govermmeant, Finance
Department or his represeniative

3. Secretary to Government, Public Worke Department
4 Prof Sedagopan, Director IT'T, Bangalore - Special Invitee
5. Prof B Krizhnamurnny, '8¢, Rangalors - Special Invitee

6. hir Ashish Savyal, Senior Diregtor (e-Governanoe),
Mindstsy of Comninication & 7, New Delhu

7. 5n R K Dave, Wide Arca Metwork Consultant, GOI

8. The State Infornatics officer, National Informatics Centre

¥ Drrector, Software Technology Parks of India

i0. Joint Secestary to Government (e-Covemance), DPAR(AR)

& Chitef Executive Officer,

Cemitre for e-Governance - Member Comvener
At a meeting called for by respondent no.2 of all the bidders, as on
25 8.2007, it was announced that all ths bidders were pre-qualifisd
for further participation in the tender process. The bidders were
required to perform demonstration fests, commencing from

30.8.2007, on the dates allotted to each of them. The bidders were

&
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also reguired to make a presentation of their proposed techniques
and strategies for the implementation of the project, on 1i.9.2007. P
On 21 22007 r:spm@mir:;ﬂﬂmnﬁ m:ﬂptﬂmun of ali the
bidders that the petitioner and respondant no 8 hud failed in
the techmical evaluation piocess. The petitioner having been
jettisoned, from the tendeving process, af that stage, the present

petition is filed.

8 Shit R M Narpeimhammusthy, Senior Advocate, appeanng
for the counsel for tie petitionst contends as follows.

The invitstion to tender being in respect of services that
were sought te be procured by the Government of Karnalaka
throngh the medium of respondent no2, the rigour of the
provisioms  of the KTPP Act and Rules were attracted.  The
condusl of respondents 1 and 2 in having rejected the techmical bid
of the petitioner was arbitrary and illegal as it was clemly in
viclation of the provisions of the said Act and Rules. The said
illeal action compels the petitioner 1o highlight other infirmities
in the tendering prooess which were clearly engineered fo
accommodate favoured parties or rather to eliminate the

=
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petitioner would not be estopped from bringing it to the sitention
of the Court, so that the allegations may be considersd on thesr
merit.

g)  Shri Naresimha Murthy would pomt oot ther Clause 2.12 of
Volume IV  of the PPF(Pre-Cualificetion Clarifications)
indicated that the technical bid finalisation and the finencial bid
opening was re-scheduled io be heid on 25.9.2007 and that the
finalisation of the financial bid was re-schaduled to be held on
3102007, However, respondents 1 end 2 by letter dated
1792007 informed =il the btidders that the techmical bid
finalisation end the Financial bid opening was again re-scheduled
1o be held on 21.9.2007, despite the fact that the petitionsar had
gubmilisd ite demonstration results only on 19.92007. The
manner in which the petitioner has been hustled through the
process is capricious and mela fide.  This is glanmgly evident
Whnnvinwﬂinﬂuhu:kdmpufﬂumﬁns&nduh,fmmﬂum
of submission of bid documents leading upto the opening and
mm&mwmumw,mmmmdm.
But despite the delay at every step, the process of announcing the

results of the techmical bid and opening of the commercial bids

1
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were inexplicably pre-poned and conducted post-hasis. It is
alleged that a possible explanation would be ths eagemners of the
respondents to ensure the completion of the enirustmient of the
contract to & favoured bidder & the possible behest of am
outgoing political party which was to make way for its co-aiition
partner at the helm, in the month of Cotober 2607,

b) The by a cryplic message dated 17.9.2007, the bidders
were informed that their commercial bid would be opened on
21.9.2007. 't is contended that as there was no indication & on
that dete thet the technical bid had been finalised — The decision
to pre-pone the opening of the financial bid was inexplicable and
fiamghi with mischief This misgiving of the petitioner was
confirmed when, on 21.9.2007 the petitioner was informed, orally,
of the rejection of its techmical bid and on being asked to leave the
premises, s the commercial bids of the other bidders was to be
opened. It is contended that the technical bid finalisation not
having heen advanced from 25.9.2007 - The respondents could
not have decided to advance the commercial bid from 2592007

to 21.9.2007.

=



¢)  The respondents 1 and 2 had deliberately refrained from
issuing ANy communication, nor was there ony nrolification as
regards the rejection of the techrical bid of the petitioner. This
according to counsel, wes a deliberate move to prevant the
petitioner from approaching any forum of law, in appeal. The
mala fides of the said respondents in zeeking to defeat the rights of
the petitioner i3 hanos plain.

d) It is contonded that with paference to the provisions of the
KTPP Act and Rules, it s appment that the Act was intended to
curb irregulorities in the processing of tenders and to dispel the
lack of transparcncy in  eveluastion end acceptance of tenders,
hence compliance with the express provisions of the Act and
Rulss was imperative and crugial in order that a level — playing

field iz provided to amy tenderer.

9.,  Shri Narasimhamurthy would point out that in keeping
with the definition of a “procurement entity” under Section 2 (d)
of the KTPP Act, the first respondent having named the second
reepondent as the “implementing agency” and given the role of the

said respondent it may be concluded that it is to be considered as

&
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the “procurement entity”. Section 6 of the Act mendates that no
tendar shall be invited, processed or accepted by a procsrament
entity except in accordance with the provision of the Act end
Rules, Tt is pointed out that the provisions of the Act contemplate
the appointment of &
i}  Tender Invitiug Authority (sppointed by the
procurament eniiy}
i) Tunder Accepling Anthority (appointed by the
TrOCUrgment stity)
i)  Tender Scrotiny Committee (constituted by the
Tendsr Accepting Authority).
Further, from the material on record the appointment and
consiitution of the said Authorities and Committee is not in
gccordance with the Act. A Tender Scrutiny Commitee i
comstituted  even before the appointment of a Tender Accepting
Authority. Most significantly & Tender Scrutiny Committee
havinghﬁmnmﬂimmd.whiuhitulfwnmminmmnﬂhn
Act and Rules, the irregularity was compounded by the illepal
and irregular appointment of a Sub-Commiltee to the Tender

Scrutiny Committee, to aid the said Commuttee, consisting of rank

>
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outsiders — This is a measure which has resulted in & total
frugtraiion  of the provisions of the Act and Rulss.  Such
appointment of a Sub-Committes i dlesrly withoui aathority of
law. Hence it is contended the: any evaluation of the techmical
bid by such a process lacks tronsparency and is contrary to the
KTFP Act. Furthe:, the evaluation report of the Tender Scrutimy
Committee and itz Sub-Commutte referrad to a itz meeting on
21.92007, was requirad to be sent fo the Tender Acoepling
Authority for acceptance, There is no material on record to
indicate suth scceptance. ln the proceedings of the Networking
Steering Committes dated 27.9.2007, which is the Tender
Accenting Authonity, doss not disclose that the evaluation report
of the Tender Scrutiny Comumittee was accepted. This ig clearly
violative of Rule 26 of the Rules. It is also poimted out thet not
only is the very constitution of the Techmical Sub-Committee
‘mpermissible — The fact that total sirangers have been permitted
to participate in their deliberations, as per minutes of meetings
held on 692007 and 1192007, which is highly irregular and
vitiates the entire cvaluation process. In this regard, Shr
Nerssimhamurthy places reliance on the following suthorities:
E



18

1. Remachandra Keshav Adke and others Vs, Govind Joii Chavare
and others reported in 1975(1) SCC 5539

2. Hukam Chand Shyam Lal Ve Union of India and ofiers
reported in 1976(2) SCC 128

3. State Of Kamstake and others V. Jalgaon Muniapal Coungil
and others reported i 2003{(9) 3C 731,

To support the contention thst when power 18 givento
do a cermio thing in 2 cartsin way, the thing must be
done in thet way 6r nod &t all and other methods of performance
ms necesserily forbidden, as them it would be viclative of the
fundamental prinniples of naturel justice. It is hence comtended
that the petition be allowed.

10.  Per contra, Shr Udaya Holla, Senior Advocale appeanng
hrme:ummlfmmmm.zlhﬁmﬂuwfm
the respondents contends & follows:

The contention that there is viclation of the provisions of
ths KTFP Agt and Rules in the appointment of the Tender [nviting
Authority, the Tender Acoepting Authority and the constitution of
the Tender Scrutiny Commitiee is sought to be met by pointing

out that the State Government hed constituted the Network

(o
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Steering Committee for overseeing the implemsniation of
KSWAN by a Govemment order dated 1352003 (Armexure-
R6). This Committee &t its mesting on 21.5 2007 had opined
that the Network Steering Comimittee woeull pself ac as the
Tender Accepting Authority. This was followed by an order dated
28.5.2007 appointing the Neiwork Steering Committee as the
Tender Accepting Authority({Annsxure-R13)  Insofar as  the
constitution  of the Tender Scrutiny Committee being
iregular s concerned. it i5  egein ill-founded. In that,
though the Conmmittee was to be constituted by the Network
Steering Committer gz opined t its meeting on 21.5.2007, the
same iz gvan effect to only by the onder dated 2852007

(Annexurs-R-3).

11, The further allegation that the constitution of a Techmicel
Sub-Committee a5 per Annexure-R-4 being illegal, is concemed,
it is contended that there is no apparent bar under the Act or
Rules te constitute such a Sub-Committes. As is evident from the
minutes of the mesting of the Tender Scrutiny Commiitee dated
13.8.2007(produced along with & memo dated 17.1.2008, in
Couat), this was an informed decision of the Comumittee in order

&=
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to address the highly techmical nature of the techmical bid
evalngtion — The need for forming such a Sub.Commiltes was in
the interest of all bidders and to leave ro stone unfurned. Thio
measure cannot by any standard be termed ss llegal or wregular
affecting the tender process. Especially in the face of the
members of the Scb-Com:nitigs  eing tecinical experts from
prestigious ingtitutions in the country and the Chairman of the
Sub-Conunitice being already a miember of the Tender Saruliny

Commitee.

12. Funher, i* iz poivted out thet a5 is evident from the
Techmcal Bid Evaluation Report which has been produced by
the petitioner itseif, the summary of the Evaluation is avadable af
page 62 of the Rejoinder to the statement of objections, it consists
of five paits, the second part is again sub-divided into six sub-
panis and it is item no. 1 of these sub-parts, “Solution Description”,
which was evaluated by the said Sub-Committes and a report on
the award of marks in respect of this sub-componant, submitted to
tha Tender Scrutiny Comumittea. The total marks allocated for this
sub-component was ‘11'marks. The petitioner was awarded 4
marks, Hence, it is contended by Shri Holla, thet if the

&
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induction of & Sub-Committee is to be held illugal and the
assesament by such Sub-Commiftes 1= to be eschewed and the
entire 11 marks i to be awarded fo the petitionar, the petiticnar
would yei be unable to make the grace of securing over 70 marks
to qualify to enable its commercial nd being opened, a8 its total
marks would still ba "59.20",

13. It i pointed oui by MrHolla that the above and other
alleged infirniities raised by the petitioner are not discoveries
made by the petitioner in retrospect, @s sought to be made out.
The petitioner hes participated in the tender process at all stages
without deniir and it is only upon realising that the petitioner had
not quahified, that the petitioner seeks to raise contentions even
before this Court, in installments, as is evidenit from  the
pleadings which are improved upon, in fits. In this regard, Shri
Holla places reliance on the following euthorities:
1. Mfs New Bihar Biri Leaves Company and others Vs. State of
Bihar and othars reported in AIR 1981 SC 679.
2. Om Prakash Shukia Ve. Akhilesh Kumar Shukla and others
reported in AIR 1986 8C 1043,

=
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3. M/s. Tafcon Projects(1) Private Limited Vs, Union of India and
Others raportad in AIR 2004 SC 949.

4. Poddar Steel Corporation Vs. Ganesh Engineering Works ond
Others reported in 1991(3) SCC 273,

5. Delhi Development Authority Vs, Delhi Cloth Mills Limited
and Others reported in 1991(3) SCC 277.

6. G.] Femandsz Vs Stale of Kamataka and others reported in
1990(2) SCC AE8

7. Kerala Hotel and Restsurard Association and others Vs, State of
Kerals snd s¢thers reponted in 1990(2) SCC 502,

B. Mohan C.8. Ve Assistant Commissioner Chikbellapur end
others reported in 1978(2) KarL J 186.

9. Ronias Foundation and others Va. Union of India and others
reporied in 1993 Swpp(2) SCC 20,

i0. Shri Ishwer Chendra Vs, Shri Satyanarsin Sinhe and others

reported in 1972(3) SCC 383,

These muthorities are cited to support the fundamental principle
that if 2 person accepts one part of the document or transaction
he cannot be allowed to adhere to and abide by some of the terms
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of the same which proved advantageous to him and repudiate the
other terms of the zame instrument or transaction which might be
disadvantageous, The maxim is qui approbal ncn reprobat (One

who spprobates cannot reprobate;.

14. Shri Holla hes placed rclience on & large mumber of
authorities in support of tha several incidental contentions urged,
apart from seeking fo moet the facmal assertions as regards the
alleged abitrariness hi the tender process. He has also
highlighted the imporianse of the KSWAN Projet and the
immense loss of benefits thet would have accrued to the public,
if not for the present procesdings. He would emphagize the need

for expadition in the disposal of this petition.

15. The Government Pleader appearing on behalf of the State
Govermmeni seeks to adopt the contentions putforth by Shn Uday
Holla

16. Bhri (: SBhat appearing for respondent no 4 M/s United
Telacom Limited, who has since been selected as the successful

bidder, contends a5 follows:
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That the petition is not maintainable in view of the bar
under Section 21 of the KTPP Act. That even if the pelitioner is
aggrieved by an allegsd arbitrary action of the reapondents, thers
is en alternative remedy of appeal under the Ast and hexce, the
petition is mot maintginable. Insofic es the ellegaions i the
petition agamst the said respondent are concerned, the same are
met at length in the statement of chjections and are sought to be
reiterated by e Covnssl. Reliance is placed on alarge number of

enthorities in support of the contentions.

17. By way of reply, Shri R.N Neresimhanmuathy would point
out that insofar & the crucial Technical Evaluation Report is
concerned — There 18 no  denial that the Technical Evaluation
Repot had been placed before the Techmical Acceptance

Auvthority for its formal acceptance.

18. In the sbove facts end circumstances and other incidental
agpects that arise from the pleadings on record and elshorats
arpuments advanced, the following are the material iasues, in the

opinion of this Court, that would arise for consideration.

=




2

&) Whether the disqualification of the petitioner on the besis of the

procedure leading upto the evaluation of its techmical bid, i

arbitrary and vitiated?

b) Wheiher the sppointment of the Tender Accepling Authority

was incoysistent with the provisions es stipulsted under the KTPP

Act and Rules?

0) Whether the Techmical Sub-Committee constituted by the

Tender Scrutiny Tommiliee 18 impermissible and Whether the
M Panitasans g

evaluation of ¥z Techmicel bid is vitiated?

d) Whether the several infirmities sought to be highlighted in the

tender process, from inception, would disclose an intention by

respendent w0 2 to facilitate awarding, the tender in favour of a

particular entity  before a change of puand in the popular

Government?

19. It is to be seen from the materiel on record that the State of
Karnataks with an intention to introduce the system of KSWAN in
order Lo moderniss the Communication Infrastruoture of the State,
under the aspis of the Ministry of Communication and
Information Technology, Government of India, as a part of the

NEGAP, had by its order dated 7.6.2003 constitated NSC,

%
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consisting of the Additional Chief Secretary of the State
Government as itf Chairman, with the Prircipal Secrctary of
DFAR and Secretaries of the Informaticn Technology
Depariment, the Finance Deparvment, the Public Works
Depariment, E-Govemnance and the Project Director, Board for
Informution Technology Bdusetion Standards, Bangelore as
members with two other invitees, one from the Govemiment of
Gujarat snd o representative of the Tele-communications

Comsubiant: India i.imabed.

20.  This NSC was ziven the responsibility, (i) to examine the
recommandations recerved from the Government's Consultants
(Respondent No.3) on the implementation of KSWAN and the
adwinistrative requitement in seiting-up the network, (ii) to
finakise e Draft Proposal Documents and the evaluation criterion
and (iii) 1o consider the recommendations of the Consultant on the
preparation of the tender documents and detailed evaluation
critarion in respect of the same as well as to examine the sslection
of the biddar g recommended by the Consultant and to
recommend to the Government the finel bidder for the network.

The eppeintment of NSC is not under challenge in this petition.
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21 Under the scheme of things, as envisaged under the KTPP
Act, Section 9 provades that the “procurement entity” may sopoint
a Tender Inviting Authority and a Tender Accepiuwng Authority.
The said section alse piovides tha whore a Multi-member
Cormumittee is already appointed for any procurement entity for
discharging the funcion of acoenting the tenders, such Commities
ghall be deemed to be @ Tender Accepting Authority under this
Act. Hanes, the terms of reference given to the above Committes
would fit the desoaption of & Muli-member Commiltee eppointed

in terms of the seid proviso,

22 The services sought to be procured was for the benefit of
the State Government and the supervision of the implementation
of the picject having been conferred on the NSC and the said
committee having been conferred with the power to finalise the
acceptance of the tender and to recommend the final bidder, is
deemed Lo be a Tender Accepting Authority for purposes of the
Act. The argument canvassed as regards there being an ambiguity
in fhe appointment of a Tender Accepting Awuthority and the
Tender Scrutiny Commillee, in that, the latter being recommended

S
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for eppoiniment, even before the appointment of a Tender
Accepting Authority, being an inconsistency is, iherefvote, not

tenabie

23,  The NSC at its meeting on 21.5.2007, a5 per Annexure-R.7
having named the members of the Tender Scrutiny Committee and
the observation that the Steering Comauattes “would be appomtad”
as the Tendsr Accepting Authority, does not resull in any
incongruity, m ths Yight of the proviso to Section 9 where & is
deerned thet the NSC ig, in fact, the Tender Accepting Authority.
The foonelity of nmomg the said Committee as the Tender
Accepting Authority has besn completed by the order dated
28 52007 Similarly, the NSC also having passed an onder on
28.5.2007, insofir es the Tender Scrutiny Committee is
concemed, cannot be said to be irregular or illegal. Hence, no
serious infirmity can be found in the eppointment of the
authoritiss contemplated undar the KTPP Act, namely, the Tender
Inviting Authority, the Tender Accepting Authonty and the
Tender Scrutiny Committes.

=3
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24. The further contention thet the Tender Scrutiny Commuttes
in wrn could not have appointed a Techmioal Sub-Cominilise to
asgigt the Tender Scrutiny Comumiltse, which i3 neither
cortemyplated ander the terms and conditions ¢f rander or under
the provisions of the KTPP Ast and Rules, is a contention that
appears (0 be sigmificant. However, having regard to the
magnitade of the project and tha spparent complexities in ils
techmucal detail, requring the Siate Government to prepars over
severdl vewrs, even in inviting the tenders with the assistance of
ths Technicol Experts from within and outside the State. The
further circumstonce thet in proceeding to make a technical
evaloation of the bide, the Tender Scrutiny Commiliee having
tound thet it would require the assistance of other experts in
assessing the technical espects and having tsken en informed
decision to appoint such a Technical Sub-Committee consisting of
a Chairman, who was already a member of the Tender Scrutmy
Committes aad two other individuals from prestigious institations
with apparent specialised knowlsdge in the area is a matter of
record  The terms and conditions of the tender or the provisions

of the KTPP Act and Rules not providing for such an exigency,
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canmiot be said to result in en unfair practice or an llegality which
hes caused prejudice to any tenderer. On the other hend the
interest of the tenderer and the complaxity of the tschnical dsiails
furnished by each such tenderer 35 sought 1o be assesssd closely
and with the help of expests. This cannot be characterised as
resulting in an iregularity which vitiates the tender process

ingofar a9 the technical evalnation of e Wd is concemad.

25 Yol another namner of congidaring the contention of tha
petLioner s as the respondenis seek to do, namely, that even if the
total of 1] marks which were assigned for that pant of the
techmical evsluabion component, which was mads by the
Techmoal Sub-Committes and in which, the petitioner was
awarded only 4 marks is to be ignored and if the petitioner is, in
fact, awarded all the 11 marks which the petitiomer could have
possibly gained if it is to be accepted thet the Technical Sub-
Commities was biased in awarding only 4 marks 1o the petitioner,
m:pﬂiunnerwnuldwtnmmﬂmmmmaﬂ-mnfmwmnh
was pregcribed to qualify for the opening of the commercial bid.
This is not an flogical or an unreasonable point of view,
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26.  In this regard, the judgment of the Supreme Court in the
case of R elimnoe Airport Developers Privats Limited Va, Adfports
Authority of India_ (20067 10 SCT 1 may usefiliy be reforred to.
The facts of the case therein was that the Goveimmen* of India in
order to privatise Airports &t Mumbai and Delhd, mvited tenders
mnd comstituted an Empowered Groep of Ministers (EGOM for
brevity] fo decide the detailed modolities including the bid
evalualion crdstion based on which a joint ventore partner was to
be selecte¢ The EGOM in twmn, eppointed & Inter-ministerial
Group (MG for short) to ossist it in this regard. Later, the EGOM
appoirted a Comomitiee of Secretaries (COS for short) to advise
BEGOM on all 1ssues of the project.  The COS was required to
consider and recommend the selection of appropriate bidders. The
COS in tum, appointed s Group of Eminent Technical Experts
(GETE for short) to recommend to the COS on the overdll
velidation of the evaluation process. The EGOM having finally
acted on Lhe recommendation of the GETE, was in question in the

ghonve gase.

27.  The appellan: therein contended that EGOM should heve

sccepted the recommendations of en Evaluation Commitiee (EC
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for brevity) comsisting of a Global Technical Adviscr, the Legal
Consultant snd the Financisl Consultant for the srojest and should
not have garried out the exercise of a further axanvinstion through
the GETE. The High Court had decided thet EGOM hed the
gbsolute discretion in the motter and that therefore, there wus no
irregularity. The Supreme Coust on @ detailed examination of the
dacision makmg process and on &n exianstive study of the case
law pertinent to the fact sifuabion, dismmssed the appeal.
o Srasemn fwitas. & e foeiT, z
25, In the case on hand whereby, the sssistance of a Techmcal

Sub-Committee has been requisitioned, cannot therefore be sad to

be copricious of irregular vitiating the tender process.

29. A= held by the Supreme Court in the above case, where the
challenge wes lo the constitution of the GETE and the scope for
its comstitution, It was held thet the ultimate authority to take the
decision in the matter was the EGOM. Tt was within the powers
of EGOM to decide as to what inputs it could take nole of and the
gource of thess inputs, Therefore, the necesaily of taking views

of various Committees constituted appears to be a step in the right
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direction, This wes a step which appears to have besn taken for
making the whole decision making process 'wansparent.  There
wad no question of having a view of one Commiiiee in proferencs
to another. The EC was a Committes constituted as a pat of the
decision making process like other Committess. In ihe mmlii-tier
system in the docision malring process, the authority is
smpowered to take a decision in accepting the view axpressed by
one Comraitizs m preferance to another Committee for plausible
reasons. The Comumiltess having been constituted to assist the
decision 1eeking suthority in mriving st a proper decision, need
not be smphesized. It s a matter of discretion of the authority to
modify the norms.  The appointment of a Technical Sub-
Committee in the discretion of the Tender Scrutiny Commiitee, in
the cese on hand, employs & vigilant circumspection and care and
it cannot be seid thet it was a whimsical or mala-fide action to
discredit or disqualify any tenderer including the petitioner. There
are no allspations of mala-fides or bias as regards the Technical
Sub-Committee. It io the very appointment that is sought to be
questioned and poing by the facts and circumstances and the
informed decision of the Tender Scrutiny Committee as to the
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need for the assistance of such 8 Committee, the exercise cannot
be faulted and the téndar process cannot be said to be vitizted on

account of thas,

30. The pelitioner having particdpaved in fie lencer process
carmot frign ignorance of the constitution and eppomiment of the
authorities of the Commmttess roferred to hereinabove. The
petitioner secking to question (he modalities after the pelitioner
was dieqoslifisd, on an evaluation of ils techmical bid, would
cerin'y ¢isentitle the petiiioner from seeking to question the
propriety or otherwise or sven the appointment or constitution of
the said Corpmittecs. In the above background, it cannot be said
that the disquabfication of the petitionsr on an examination of the
sequence of events, leading up to the evaluation of ite technical
bid, iz srbitrary and hence, the rejection of the petitioner’s bid

cannot be said to be vitiated.

31, As hald by the Suprams Court, the Courts ought to interfere
onky when i iz possible Lo arrive af a conclusion in a case such as
this, thet there is an overwhelming public interest in entertaining
the petition and that it is not “every wandering from the precise
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pah of best practice that lends fuel to a claim for judicial
review”, lhe same would be available only if a public law 2lament
is apparent and which would arise only 1 a cuse of “aribery,
comapiion, implementation of unlawiul policy and the like”, while
reiterating the decision in Reuneq Internationsl Limited Vs. LV.R,
Comstruction Limited, (1999) I SCC 492 and a decision of the
Queen’s Bench in R v Dopartmani Of Constitutional Affairs,

2006 ALl ER (1)) 101

32, The ofher slegation = regards the motives of the
Tespondents in seeking to depart from the schedule in the tender
procesa, 25 being in order to ensure the award of a contract in
favonr of 4 partular entity at the behest of an erstwhile popular
Government i3 also 1ll-founded. There is no matenial basis for the
same snd the petitioner not having complained of any prejudice
having been cansed on account of such rescheduling, cennot be
permitted to talse any such contention ag a ground for challenging

the tender process

33 Insofar a: the inconsistencies thal are sought to be
highlighted in the mspondents not having complied with the
<=



provisions of the K'TPP Act and Rules are concerned, it is to be
noticed that the very provisions of the Act are wanting in pescision
and cohesion It s nocessary that the entire Act and Riles be
reviewed by the legislature in sevking to ireplemant the objects
soughl to be achieved by the Act. Hencz, the inconsistency, if
any, in the respondenis adhering t¢ the procedural rules may even
be attribmited o the poor marner in which the provisions of the Act
are drafied and ths faot that the projact concerned in the case on
hand wes an wmusne! project involving several expert bodies end
Commitices 2nd the strict adierence to the letter of the Act found
wanting, cansol by itself, in the absence of other serious infirmity
which a3 atrsady slated does not involve overwhelming public
intarest ot uplawful policy, would warrant the interference of this
Cout.

Accordingly, the petition does not make out @y ground for
yaterferance by this Court and is dismissed.

Sd/«
Judge
stinv



